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ALTERNATIVE DISPUTE RESOLUTION IN
MASSACHUSETTS: THE ROAD TO 2022 IS NOT
WITHOUT POTHOLES
I INTRODUCION
In 1992, the Commission on the Future of the Courts, established by
Chief Justice Paul J. Liacos, released a report entitled "Reinventing Justice
2022."' The report set forth a vision of the judicial system in 2022 in which
alternative dispute resolution (ADR) plays a role equal to that of the adjudicatory system.2
Although adjudication represents the essence of dispute resolution in
the American judicial system, many other alternative forms of dispute resolution have developed to attempt to meet the ills of the present system. Like
the trial process, the majority of the now existent alternatives involve a neutral third party, often referred to as the neutral. The responsibilities and role
of the neutral depends upon the particular alternative chosen. The most
common alternative, which is negotiation, allows the parties to control both
the process and the solution without involving a neutral.3
Although the field of ADR provides conflict settling methods which are
economic, efficient, and less stressful than the trial process, ADR is not
without its own problems.4 One significant problem is the misunderstanding
of the varied alternatives that fall under the umbrella of the term alternative
dispute resolution. Attorneys and their clients must clearly comprehend the

I

Mark A. Cohen, Court Leaders Issue Policy Statement on ADR: Endorse New
Dispute Resolution Procedures, 22 MASS. LAW. WKLY. 171, 171 (Oct. 11, 1993); see also
Peter W. Agnes, Jr., Moving Toward Comprehensive Justice Centers, 22 MASS. LAW.
WKLY. 2355, 2355 (July 25, 1994) (contains text of speech made by Judge Agnes in May
of 1994 to the Massachusetts Council on Family Mediation).
2

REINVENTING JUSTICE 2022:

REPORT OF THE CHIEF JUSTICE'S COMMISSION ON THE

FUTURE OF THE COURTS (1992).
3 Stephen B. Goldberg et al., The Disputing Universe, DISPUTE RESOLUTION, in
ALTERNATIVE DISPUTE RESOLUTION: CUTTING COSTS, SAVING TIME AND RESOLVING THE
CASE QUICKLY AND EFFICIENTLY 17, 17-21 (MCLE 1990).
4 R. Alan Fryer, ADR - Plaintiffs Point of View in ADR: CUTrING COSTS, SAVING

TIME AND RESOLVING THE CASE QUICKLY AND EFFICIENTLY 259, 259 (MCLE, 1990). This
article focuses on the definitional confusion surrounding ADR, in relation to various programs offered throughout the State, and will offer a look towards the future of ADR in
Massachusetts. The reader should look to the appendix for definitions of the varied ADR
processes.
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various ADR choices available throughout the Commonwealth before ADR
can reach the height expressed in the "Reinventing Justice" report.
While seemingly attractive, the ability to adapt the ADR process to
meet the needs of the parties causes much of the considerable interpretative
confusion. Further, the procedural aspects of a particular ADR process can
vary from program to program. For instance, in pure mediation, a process
where parties meet with a neutral to determine issues in dispute and develop
and discuss settlement options, the neutral should not make recommendations to the court or the reporter. Notwithstanding this generally accepted
definition, the Massachusetts Probate Courts use to offer a mediation program that allowed the mediator to offer such recommendations. 5 Now, as
the result of regulations, the dispute resolution process is simply called
"dispute intervention."6 The Standing Committee on Dispute Resolution,
established in response to the Supreme Judicial Court's 1993 "Policy
Statement on ADR," is working to establish a common language to avoid
such problems in the future.7
The Committee is divided into three subcommittees: the standards
committee, the structure and finance committee, and the education committee. The Committee, chaired by Judge Peter Agnes, Jr., consists mainly of
directors from ADR programs throughout the state!
The Standards Committee focuses on ethical standards and issues involving conflict of interest, compensation, confidentiality, and training; in
essence the regulation of the field. Perhaps one of the most complex and
controversial issues that confronts the subcommittee is the utilization of
ADR and its effect on the constitutional right to trial. A quote from a letter
sent to Ann Archer, Administrative Attorney to the Trial Court, exemplifies
the tension that surrounds the growth of ADR:

David A. Hoffman, The ABC's of ADR: A Glossary of Dispute Resolution Methods, 21 MASS. LAw. WKLY. 1, 6 (Sept. 6, 1993); A Taxonomy of Judicial ADR, ALTERNATIVES, July 1991, at 97-112 reprinted in CPR LEGAL PROGRAM TO DEVELOP
5

ALTERNATIVES TO LITIGATION: ADR TRAINING SERIES U.S. DISTRICT COURT FOR SOUTHERN

DIsTICT OF NEW YORK MEDIATION TRAINING: MEDIATORS COURSEBOOK 126-41 (Center for

Public Resources, Inc. 1992).
6 DAVID A. HOFFMAN & DAVID E. MATZ, MASSACHUSETrS ALTERNATIVE DISPUTE

§ 12.21 (Butterworth Legal Publishers 1994) (discussing § 5 of the Standards
for Probation Officers); Interview with Judge Peter Agnes, Jr., Chair, Standing Committee
on Dispute Resolution (Feb. 1, 1995). "Some [of the courts] called it mediation, some
negotiation, and some just did it without labeling it as a separate step." Id.
7 Agnes, supra note
1.
8 Agnes, supra note 1.
RESOLUTION
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It is the right of every citizen individually to be tried by judges
free, impartial and independent as the law of humanity will admit.
... [T]he courts of Massachusetts ought to have no involvement
in ADR or give it any breath of life.9
Recently, the concern over the regulation of the ADR profession escalated when the Massachusetts Bar Association (MBA) unveiled its plan to
implement an ADR referral system. To participate in the referral service,
ADR providers must meet certain standards, including thirty hours of
training. The MBA referral system's regulations focus on many of the
same issues that concern the Standards Committee.' 0
The Structure and Finance Committee concentrates on early utilization
of ADR in the dispute resolution process. The subcommittee's primary
function is to develop plans for the implementation of ADR programs in the
courts. Each one of the seven departments of the court system - the Juvenile
Court, the Land Court, the Probate and Family Court, the Superior Court,
the District Court, the Housing Court, and the Boston Municipal Court has or is working to establish separate committees to develop a plan on how
to utilize ADR within their department. The seven committees consist of
practitioners from both the court and the private sector.
The Education Subcommittee seeks to inform and educate lawyers,
judges, and clerks on the various ADR processes and their applicability to
solving disputes. The subcommittee also works to dispel the misconceptions
that often surround ADR. Towards these ends, the subcommittee hopes to
establish bar exam questions concerning ADR and recommends the adop-

9 Letter from Albert G. Tierney to Ann Archer, Court ADR 'Intolerable, Unacceptable Response', 23 MASS. LAW. WKLY. 10, 10 (Sept. 19, 1994).
10 Mark A. Cohen, New ADR Referrals Only For Attorneys: Nonlawyers May Not
Join MBA Service, 23 MASS. LAw. WKLY. 2215, 2215, 2239 (July 17, 1995); Mark A.
Cohen, ADR Referral Proposal Criticized at MBA Hearing, 23 MASS. LAw. WKLY. 1553,

1553 (April 17, 1995); Mark A. Cohen, MBA Starts Referral Service for ADR: Providers
Criticize ProgramRestrictions, 23 MASS. LAw. WKLY. 1449, 1449 (April 3, 1995); Letter
from Janet B. Hugill, MBA Should Reconsider Nonlawyer ADR Ban, 23 MASS. LAW.
WKLY. 2416, 2416 (Aug. 14, 1995); Alexandra Varney, MBA Proposes ADR Standards
and Rules, 23 MASS. LAw. WKLY. 1433, 1433 (March 27, 1995); Letter from Barbara N.
White, Nonlawyer Mediator 'Dismayed' By MBA, 24 MAsS. LAw. WKLY. 158, 158

(October 2, 1995). The referral system will exclude non-lawyer participants and is limited
to individual attorneys only. The service will consist of three separate panels - mediation,
arbitration, and case evaluation. In its distinction between the processes, the MBA follows the generally accepted definitions as outlined in the appendix of this article. Varney,
supra, at 1433.
11 Agnes, supra note 1.
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tion of an ethical rule that would require attorneys to discuss the various
ADR options available with their clients prior to the filing of a complaint.12
In April of 1995, the Standing Committee released a progress report
with tentative recommendations for actions by the Massachusetts courts.
One recommendation calls for the establishment of a task force, chaired by
Judge John Cratsley of the Superior Court, to study the role of early court
intervention in the resolution of disputes. 3 The final recommendations are
scheduled to be released and presented to the Supreme Judicial Court for
approval in early 1996. Along with the final recommendations, the Committee plans to release a glossary of terms. By defining the alternatives, the
Committee hopes to dispel much of the confusion. In order not to
"straightjacket" the alternative dispute resolution processes and to allow the
parties to adapt the processes to their needs, the definitions will explain
more what a particular alternative is not, rather than provide a set definition
of what an alternative is. 4 The recommendations will not provide rules of
operation for the entire ADR field, only those programs working with the
courts of the Commonwealth.
In order to develop the foundation for a statewide court-centered ADR
program, the Chief Justice of the Supreme Judicial Court requested the appropriation of $977,000 for the fiscal year 1996, only $53,000 was appropriated, however. 5 The Standing Committee is working on a five-year plan
for the development of an "all-court alternative dispute resolution delivery
system" which would translate into an increase in the availability of ADR
services, through the expansion of existing programs and the development of

12 Judge Peter W. Agnes, Jr., Court's ADR Committee to Release Interim Report:
Recommendations Include Education, Finance and Standards, MASS. BAR Assoc. L.J.,
April 1995, at 1, 18; see also Agnes, supra note 1; Mark A. Cohen, Trial Court Wants All
Clients to Be Told About ADR Early: Proposal Meets with Some Opposition in Bar, 23
MASS. LAW. WKLY. 1645, 1645 (May 1, 1995).
13 Agnes, supra note 12, at 18; Agnes, supra note 1. See Cohen, supra note 12, at

1645 (discussing the committee's proposal for a rule requiring an attorney to discuss the
availability of ADR with clients before the filing of a complaint).
14 Agnes, supra note 1.
15 STANDING COMMITTEE

ON DISPUTE RESOLUTION,

BUILDING THE FOUNDATION

FY1996 BUDGET PROPOSAL FOR COURT-CONNECTED ADR 1 (Jan. 1995). See also Peter W.
Agnes, Public Funding of ADR: A Necessary FirstStep, THE MEDIATOR'S AGENDA, Winter
1994, 1, 6 (discussing the growth of ADR and the need for public funding).
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volunnew alternative processes. 6 Service fees, grants, public funding, and
'7
teer services would provide the support for this "all-court system."'
II. ADR PROGRAMS AND THEORETICAL PROBLEMS.

The field of ADR has expanded since its inception, especially in the
private sector. 8 Court connected programs and community mediation programs are scattered throughout the state and bar-sponsored programs are
beginning to develop. 9 Depending on the court, cases may be referred to
ADR based upon the subject matter, the amount in controversy, or on a
case-by-case basis.2"
A court may sponsor an ADR program, among other reasons, to reduce
backlog, manage certain kinds of cases more effectively, free judicial resources, or in response to governmental directives.2' Despite the somewhat
endless backlog of the courts, most cases settle before trial.22 As a result, it
has become increasingly important for the courts not only to dispense justice
through trial, but to offer the parties an alternative that often is better suited
to their needs than the trial process. As the ADR field develops, the distinction between ADR and the litigation process becomes harder to define.23
ADR, however, "is not a replacement for the adversary system . . . ADR
cannot work without the court system, and it serves no one's interest blindly
to refer cases to neutrals and away from courts. 24
The policy of mandatory participation in ADR programs has proven to
be controversial. In 1994, the American Bar Association board of delegates

16

STANDING COMMITTEE ON DISPUTE RESOLUTION, supra note 15.

17 Id. ("In the future, ADR will be available to any litigant, without regard to finan-

cial means, as a normal, mainstream option.").
18 Accessible ADR, 22 MASS. LAW. WKLY. 1154, 1154 (February 14, 1994).
19

Id.

20 CENTER FOR PUBLIC RESOURCES,

INC., CPR LEGAL PROGRAM TO DEVELOP AL-

TERNATIVES TO LITIGATION: ADR TRAINING SERIES U.S. DISTRICT COURT FOR SOUTHERN

DISTRICT OF NEW YORK MEDIATION TRAINING: MEDIATOR'S COURSEBOOK 2 (1992).

The

CPR is a "non-profit organization formed ... by counsel from the Fortune 500 companies
looking for a way to reduce the high cost of litigation." HOFFMAN & MATZ, supra note 6,
at § 13.03.
21 CENTER FOR PUBLIC RESOURCES, INC., supra note 20, at 1-2.

22

Goldberg Et Al., supra note 3, at 19.

23

Agnes, supra note 15, at 6.

24

Martin Kobren, ADR Is Another Way of Winning, LEGAL TIMES, May 23, 1994, at

39. See also Tierney, supra note 9, at 10 ("Alternative dispute resolution is nothing but
an excuse for the failure of the legislature to appropriate sufficient funds to enable the
courts to operate with sufficient personnel, judges and facilities.").
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approved a resolution that opposes any legislation that allows the United
States District Courts to mandate participation in an arbitration program as
a condition precedent to trial.25 All United States District Courts and Massachusetts state courts can currently, however, operate a mandatory program.2 6 Rule 16 of the Federal Rules of Civil Procedure, which govems
management of pretrial activity, gives the Federal judiciary the power to
compel the use of ADR.27 Some critics feel that the lack of guidelines for
the development of ADR has encouraged the courts and legislatures to improperly expand the limits, and they cite mandatory ADR as one such example.28 Proponents, in contrast, argue that the compulsory process allows
courts to develop a high quality program focused on one particular process
that, in turn, proves to be more economical than the option of several programs.2 9 Additionally, supporters argue that the judicial community may
find the transition easier when faced with a "smaller ADR universe," perhaps only one or two alternative processes. 30 Even if the parties cannot
reach a settlement, issues may be resolved, or, at least, the parties can see
where their strengths and weakness lie.
As discussed above, ADR has been criticized as depriving the individual of his Seventh Amendment right to trial by jury. The maintenance of the
judicial system necessitates cooperation and compromise, forcing a state of
tension when one attempts to assert his/her individual rights. 3' Critics contend that the Alternative Dispute Resolution process conveys the message,
either expressly or impliedly, that the failure to compromise will be punished. 32

25

Michael S. Greco, Mandatory ADR, Bar Admission Privacy Concern ABA Dele-

gates, MASS. BAR Assoc. L.J., Dec. 1994, at 10.
26 Id.; see also MASS. GEN. L. ch. 211 B § 19 (1993). Congress is currently considering legislation allowing courts to make a program mandatory. The current court mandatory
programs exist as pilot programs. Greco, supra note 25, at 10-11.
27 Kelli E. Tyrrell, Comment, Coerced Cooperation in ADR: The Sixth Circuit
Disallows Compulsory Summary Jury Trials, 10 OF-o ST. J.
(1994).
28 Id. at 188.
29 CENTER FOR PUBLIC RESOURCES, INC.,

ON

Disp. RESOL. 183, 184

supra note 20, at 9-10.

30 CENTER FOR PUBLIC RESOURCES,
31

INC., supra note 20, at 9-10.
Carol J. King, Are Justice and Harmony Mutually Exclusive? A Response to

Professor Nader, 10 OHIO ST. J. ON DisP. RESOL. 65, 66 (1994) (discussing the alleged
coercive nature of ADR, particularly mediation).
32 Agnes, supra note 1; see also King, supra note 31, at 66.
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III. ADR PROGRAMS AVAILABLE IN MASSACHUSETTS
The discussion that follows focuses on the basic definition of the services offered by Massachusetts ADR providers. For instance, although a
particular program may refer to an alternative as "conciliation" or
"mediation", it might not follow the standard definition, as set forth in the
appendix. If a particular process is mentioned, but not defined, it follows
the definition offered in the appendix.33
A. FederalCourts
United States Court ofAppealsfor the First Circuit:
In February of 1992, pursuant to Rule 47 of the Federal Rules of Appellate Procedure, the First Circuit implemented the Civil Appeals Management Program (CAMP). The program operates as Local Rule 47.5.34
Once the Court receives the Notice of Appeal, the Court of Appeals Clerk
mails a "notice of CAMP," in addition to other forms, to the appellant.35
The appellant must, within ten days of receipt of the aforementioned, file the
appropriate forms with the clerk of the court of appeals.36
The Appeals Court Settlement Counselor directs the cases to a preargument conference, referred to as mediation by the court.37 Once selected,
participation is mandatory. In the Court of Appeals there are currently two
court appointed mediators, Judge Walter Jay Skinner and Judge Alice Daniel.38
In contrast to the standard definition of mediation, mediators at the
United States Court of Appeals offer the parties an outcome based predic-

33

See

ALTERNATIVE DISPUTE RESOLUTION COMMITTEE, BOSTON BAR ASSOCIATION,

(2nd ed. 1992 & Supp.
1993) (providing a more detailed account of many of the programs mentioned in this article).
DIRECTORY OF ALTERNATIVE DISPUTE RESOLUTION PROVIDERS,

34 ALTERNATIVE

DISPUTE

RESOLUTION

COMMITTEE,

BOSTON

BAR

ASSOCIATION,

11 (2nd ed. 1992); Telephone
Interview with Bill Donahue, Administrator, Civil Appeals Management Program (Jan. 5,
1995). The main goal of the program is to lessen the burden on the appellate docket. Id.
DIRECTORY OF ALTERNATIVE DISPUTE RESOLUTION PROVIDERS

35 ALTERNATIVE DISPUTE RESOLUTION COMMITTEE, supra note
36 1ST CIR. R. 47.5.

34, at 11.

37 UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT PROPOSED CIVIL APPEALS

MANAGEMENT PROGRAM DISCUSSION PAPER 2 (Nov. 1, 1991). Local Rule 47.5 makes ref-

erence to a pre-argument conference rather than specifically to mediation.
38 Donahue, supra note 34.
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tion.3 9 Although this prediction is best used to further the negotiation process and make parties aware of their chances of success at trial, because one
party has already received a favorable decision from the lower court, an
agreement is often difficult to reach.
United States District Courtfor the Districtof Massachusetts:
In April 1994, the United States District Court approved the implementation of an ADR program.40 The Court sponsors seven non-binding ADR
programs including early neutral evaluation, mini-trials, settlement conferences, mediation, and summary jury trials. In addition, parties can consent
to a jury or court trial before a Magistrate judge, or choose to hold a hearing
before a special master.41
In accordance with Local Rule 16.1 (D)(3), counsel must discuss the
options available through ADR and submit an affirming statement to the
court.4 2 In addition to the options offered, the court will provide parties
with a listing of private ADR providers upon request.
A settlement conference, conducted by a person appointed by the court,
is an option available at any point in the litigation. The court officer "acts
as a mediator or facilitator ...offering an objective assessment of the case
and suggesting settlement options. ' '43 Either the judge assigned to the case
or the parties may request the conference. At times the court will mandate
the attendance of representatives with authority to settle the case.44
In civil actions, the parties can request to have the proceeding presided
over by a Magistrate Judge. Although the process enables the court to offer
the parties an earlier trial date, the evidentiary and procedural rules remain
the same. This process does not effect the right of appeal.45

39 Donahue, supra note 34.
40 Barbara Rabinovitz, U.S. Court Unveils ADR Plan, 22 MASS. LAw. WKLY. 1723,

1723 (May 2, 1994).
41 Id.; see also

UNITED STATES DISTRICT COURT, ALTERNATIVE DISPUTE RESOLUTION

PROCEDURES FOR THE DISTRICT OF MASSACHUSETrS.
42 HOFFMAN & MATz, supra note 6, at § 4.01

(discussing the application of Local
Rule 16.1 (D)(3)). The programs offered in the District Court follow the definitions set
forth in the appendix.
43 UNITED STATES DISTRICT COURT, supra note 41, at 9. Contrast the definition of
mediation offered in the pamphlet with that set forth in the appendix of this article.
44

Id.

45 Id.at 8.
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B. State Courts
Superior Courts

Middlesex Superior Court:
The Middlesex Multi-Door Courthouse (MMDC) is a court-annexed
ADR program sponsored by the National Center for Citizen's Participation
in the Administration of Justice.46 The "multi-door" represents the different
dispute resolution processes available to the parties and their counsel.47
Cases filed in the Superior Court are randomly selected for screening conferences. Cases can also be judicially or self-referred.4" Attendance at the
screening conference is mandatory.4"

The screening conference serves as a "mini-mediation" with the
screener reviewing the facts of the case, the legal issues involved, educating
the parties as to their ADR options, and ultimately making a recommendation as to a particular process.5" Notwithstanding the mandatory nature of
the initial screening conference, the parties make the final decision as to
whether to participate in an ADR program, as well as to which process they
will follow.5
The staff Settlement Conference Screener selects the neutral for each
case, from a "closed panel."52 The MMDC offers six processes: mediation,

46 Barbara Epstein Stedman, Multi-Door Courthouse Offers Parties An Alternate
Approach, 21 MASS. LAW. WKLY.3247, 3247 (Aug. 9, 1993).
47

Id.
Interview with Barbara E. Stedman, Executive Director, Middlesex Multi-Door
Courthouse (Jan. 6, 1995). 1,120 cases were scheduled for screening conferences in 1993,
with 967 of the cases actually attending the conference. 500 cases utilized one of the ADR
processes available at the court. 272 cases were settled at or within 60 days of the session. MIDDLESEX MULTI-DOOR COURTHOUSE ANNUAL REV. (Barbara E.Stedman, Executive Director Middlesex Multi-Door Courthouse) May 18, 1993, at 3-4. Motor vehicle
cases are not handled by the Middlesex Multi-Door Courthouse program.
49 ROBERT A. LOWE ET AL., MIDDLESEX MULTI-DOOR COURTHOUSE EVALUATION
48

PROJECT: FINAL PRoJEcT 8 (1992).
50 Id.;
see also Stedman, supra note 48.
51 LOWE, supra note 49, at xxiii.
52

Stedman, supra note 48. The Multi-Door has its own panels of arbitrators, me-

diators, and case evaluators that participate in the varied alternatives offered at the court.
The neutrals must meet stringent requirements. There is a separate panel for both mediation and arbitration. Stedman, supra note 46, at 3249.

JOURNAL OF TRIAL & APPELLATE ADVOCACY

[Vol. I

arb/med, summary jury trials, and complex
case evaluation, arbitration,
53
case management.
The mediation is considered an "evaluated mediation," where the mediator does not give a dollar amount settlement but will inform the parties of
the strengths and weaknesses of their case and will work with the parties to
determine an outcome prediction.54
In case evaluation, after a brief presentation of "case facts and issues,"
the evaluator examines the strengths and weaknesses of each party's case
and provides a fair settlement value.55 This figure is based upon the
evaluator's experience and expertise. When the MMDC began, a case
evaluator was required to have ten years experience at the bar and seven
years trial experience, 60% of the trial experience in civil cases and 20% in
an area of specialization. The selection of neutrals remains highly particu-

lar.

56

With the summary jury trials, the MMDC provides a six person jury
panel from the Middlesex County jury pool and appoints a neutral. At the
end of the summary jury trial, the parties have the option of participating in
mediation, utilizing the same neutral. 57
The MMDC developed the complex case management process in the
Spring of 1991.58 Individuals with expertise in the field of the particular
dispute and skilled "in working with difficult legal and/or interpersonal issues" handle the complex case management process. 59 Complex case management has proven effective when cases involve multiple parties, multiple
issues, or "hotly contested discovery issues., 60 This program was "designed
for those 61cases that take an inordinate amount of... [the] court['s] resources."
53 Barbara Epstein Stedman, New 'Doors' Open at Middlesex Courthouse, 23
MAss. LAW. WKLY. 2294, 2294-2295 (July 24, 1995). Arb/med is defined the same way
as med/arb is in the appendix. Once again notice the varied terms.
54 Stedman, supra note 48. Mediation in the MMDC is a combination of mediation

and case evaluation.
55 Id.; see also LOwE supra note 49, at 9-10. Contrast the definition of case evaluation given by the MMDC with the definition for case evaluation/early neutral evaluation
given in the appendix.
56 Stedman, supra note 46, at 3249.
57 Stedman, supra note 53, at 2295.
58

LowE, supra note 49, at 10.

59 Stedman, supra note 46, at 3249.
60

Stedman, supra note 46, at 3249.

61

LowE, supra note 49, at 10.
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The MMDC began to work with the Probate and Family Court in
1993.62 In addition, the MMDC aided in the development of a multi-door
program in Worcester Superior Court.63
Motor Vehicle Mediation Program: The motor vehicle mediation program is designed for cases involving an amount in controversy of at least
$25,000. The program operates as an early intervention program utilizing
attorneys as neutrals. The mediator makes a recommendation and completes a report that is submitted to a Superior Court judge. The judge can
approve the settlement or give his own recommendation. The parties are not
bound to accept the settlement. If the parties decide not to settle the case
remains on track.64
Suffolk Superior Court:
Since 1987, Suffolk Superior Court has been operating an ADR program. 65 Litigants have four options in Suffolk County: mediation, binding
arbitration, case evaluation, and a construction master/mediation program.
A mandatory screening session follows discovery to ensure that attorneys
66
and their clients are informed of all available options.
Once a case is determined to have mediation potential, a mediation
screening session is set up within ten months.67 Parties enter into mediation
of their own choice, and the decision is not binding unless agreed otherwise.
Between 1989 and 1993 the Superior Court program screened approximately 5,000 cases for mediation potential, mediating approximately 900 of
the cases and successfully resolving approximately 70% of those cases."
The program follows the standard definition, in that the mediator does not
render a decision.
62

1993 MIDDLESEX MULTI-DOOR COURTHOUSE ANNUAL REv., supra note 48, at 5.

63

Stedman, supra note 48.

64 Telephone Interview with Lisa Augliera, Director, Motor Vehicle Mediation Pro-

gram (Feb. 9, 1995).
65 ALTERNATIVE DISPUTE RESOLUTION COMMITTEE, supra note 34, at 29.

The Me-

diation and Case Evaluation (Motor Vehicle Tort) Programs are operated in cooperation
with the Massachusetts Office of Dispute Resolution.
66 Telephone Interview with Patrice Slater, Mediation Coordinator (December 22,
1994).
67 FREDIE

D.

KAY, OFFICE OF DISPUTE RESOLUTION, MASSACHUSETTS

OFFICE OF

DISPUTE RESOLUTION COURT ANNEXED PROGRAMS: OVERVIEW 1 (1994). During the
screening session, the process, benefits, and fees of mediation are explained and discussed. If the parties agree that mediation is a viable option, then a mediation is scheduled. Id.
68 MASSACHUSETrS

DISPUTE RESOLUTION 2.

OFFICE OF DISPUTE RESOLUTION,

MASSACHUSETS

OFFICE OF
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The case evaluation program was designed to handle motor vehicle tort
actions. Cases are automatically scheduled for evaluation in their tenth
month.6 9 The session lasts one hour during which the merits of the case are
discussed along with potential settlements. In the event that the parties do
not reach an agreement, the evaluator will recommend an award. The parties have thirty days to accept or reject the recommendation.7" The parties
can subsequently use the recommendation in negotiating a settlement or can
continue on track to trial.7'
With the Construction Master/Mediator program litigants have two
choices, either non-binding mediation or a process known as "master facts
fial."72 "Master facts final" differs from mediation in that discovery is
prolonged and the parties are required to attend several sessions. Furthermore, unlike mediation, the master issues a final binding decision.73
Norfolk Superior Court:
Norfolk Superior Court provides four ADR programs: mediation,
conciliation, case evaluation and arbitration. The Massachusetts Office of
Dispute Resolution (MODR) operates the mediation program in cooperation
with the court.74 Parties to an action in Norfolk Superior Court receive a
pamphlet about the mediation program along with their pre-trial notice.75
The process is both voluntary and non-binding. The mediator helps the
parties fashion an agreement, and, if asked, the mediator may offer an
opinion to the parties regarding the value of the case or possible settlement
76
terms.
The funds for the conciliation program have been depleted, and currently attorneys working pro bono maintain the program. A conciliation is
automatically scheduled, but the parties can chose to go to another ADR

69
70

Kay, supra note 67, at 2.
Slater, supra note 66. Again, contrast this definition of case evaluation with the

standard definition offered in the appendix.
71 HOFFMAN & MATz, supra note 6, at § 12.19.
72 Slater, supra note 66. These two processes deal with
construction cases.
73 Slater, supra note 66. Under Superior Court Rule 49, a case can be referred
to a
master. A master is "a neutral decision-maker who conducts a trial like hearing in which
the parties can present witnesses and exhibits and submit briefs." Hoffman, supra note 5,
at 6.
74 Telephone Interview with Jeannie Adams, Program Coordinator. Massachusetts
Office of Dispute Resolution (December 22, 1994).
75
76

KAY,supra note 67, at 2.
Adams, supra note 74.
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program or attend a pretrial conference. 77 During the session, the conciliator may offer an opinion of a fair settlement value. 8
Case evaluation is used only with motor vehicle torts, and usually only
when the amount of damages is at issue. The process is completely voluntary. At the end of the session, the evaluator makes an award that the parties can accept or reject.79
Worcester Superior Court:
The Worcester Multi-Door Courthouse (WMDC) is a court-annexed
program, modeled on the Middlesex Multi-Door Courthouse, which began
in November of 1994. The WMDC offers mediation, arbitration, case
evaluation, complex case management, mini trial, and summary jury trial.
The WMDC holds screening conferences to determine the applicability of
ADR to a particular case. At the present time, the screening conference is
not mandatory for all civil cases, nor is the use of an ADR system. Additionally, parties, attorneys, or judges can refer the case to the multi-door.
Notably, the program is still young and developing."0
Hampden Superior Court:
Hampden County Bar Association (HCBA) Mediation Service: As a
result of the 1993 policy statement issued by Chief Justice Paul J. Liacos
and Chief Justice for Administration and Management, John E. Fenton, Jr.,
the Hampden County Bar Association started an ADR program. HCBA
utilized the county's court-annexed program as its base.8 ' The HCBA pro77

Adams, supra note 74.

78

Adams, supra note 74. Compare the definition of conciliation outlined here with

the one set forth in the appendix.
79 Adams, supra note 74. This program greatly resembles the Suffolk
Superior
Court case evaluation program. Compare the definition of case evaluation outlined here
with the one set forth in the appendix.
80 Telephone Interview with Heather Grillo, Director, Worcester Multi-Door Courthouse (March 14, 1995). Telephone Interview with Susanne Blatt, Worcester County Bar
Association Mediation Project (December 22, 1994). The WMDC was developed in cooperation with the Worcester County Bar, the MMDC, and the trial court.
81 Cohen, supra note 1, at 171. The policy statement states, in relevant part, that:
[(I) Tihe judicial branch should make available appropriate dispute resolution alternatives to the traditional process of adjudication.... The availability of dispute resolution alternatives in the courts should not depend on
the financial resources of the parties .... [(2)] dispute resolution services
provided by the trial court must conform to consistent, systemwide standards . . . . The Supreme Judicial Court. . . shall appoint a standing
committee on dispute resolution ... which shall provide assistance with
the development of the standards ... [(3)] no person employed by or performing services for the trial court shall directly or indirectly refer a party
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gram takes cases from both the Superior and District courts. The bar association program offers two types of "mediation": case evaluation and mediated negotiation. 2
The mediated negotiation process, utilized in complex cases, operates
through the use of "an expanded negotiating framework." 3 "This expanded
framework enables the mediator to ... serve as an 'escrow recipient' of the
new positions from all parties before any changes are put on the table; identify areas of mutual gain or suggest realistic trade-offs; provide fresh perspectives for overcoming obstacles; [and] offer impartial evaluation of
positions during the confidential separate meetings., 8 4 The HCBA also offers arbitration.
District Courts
Massachusetts District Court MediationProgram:
There are 68 district courts in Massachusetts. Across the state there
are 34 community mediation programs that have a formal relationship with
one of the district courts.8 5 A community mediation program settles disputes between families, neighbors and community members.8 6 Of the cases
mediated, approximately 85% result in an agreement.8 7 Some of the district
courts that have programs are Fitchburg, Framingham, Brockton, and the
Boston Municipal Court. 8
The Massachusetts District Court Mediation Program also serves as an
"information clearinghouse," providing information about mediation and

or his or her attorney to a particular alternative dispute resolution provider
other than in accordance with the standards.
Text of Trial Court's Statement on ADR, 22 M. L. W 238, 238-39 (Oct. 18, 1993).
82 Roz CURRAN, CASE COORDINATOR, HAMPDEN COUNTY BAR ASSOcIATION, HCBA
MEDIATION INFORMATION SHEET 1. (describing case evaluation as a type of mediation).
The process, however, is the same as that set forth in the appendix.
83
84

Id.
Id.

Telephone Interview with Albie Davis, Director of Mediation, Massachusetts
District Court Mediation Program (Jan. 5, 1995). Some courts use an ADR program only
for small claims cases.
86 Id. Mediators that participate in the district court mediation program are volun85

teers who go through 30 hours or more of training. Most of the community mediation
programs offer the necessary training. Id.
87 MASSACHUSETrS DISTRICT COURT MEDIATION PROGRAM pamphlet.
88 Davis, supra note 85. The Crime and Justice Foundation, Quincy District Court
Mediation, Dispute Resolution Services, Inc., and Mediation Works, Inc. represent examples of community mediation programs.
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programs offered throughout the State. 9 It aids communities in starting
programs, offers mediation training, and helps with planning and operational support. In addition, the Massachusetts District Court Mediation
Program researches the use of mediation to "assure the quality of services."9 °
Lawrence District Court:
Civil Conciliation Program: Lawrence District Court has an extensive
ADR program. The program enables the scheduling of a mandatory conciliation session for every civil case that goes through Lawrence District
Court.9 1
The conciliator, an attorney serving on a volunteer basis, holds both
joint and private sessions with each party. The conciliator discusses the
strengths and weaknesses of the case and will ultimately offer an opinion.92
If the parties cannot reach an agreement, the conciliator will work with the
parties on narrowing the issues and making stipulations. If the case necessitates a trial, the date will be determined during the conciliation session. The
trial will usually be held four to six weeks later.93 The conciliation program
has a high success rate, with 90 to 92% of the cases settling prior to trial. 94
Quincy DistrictCourt:
Quincy District Court Mediation Services: The Quincy District Court
sponsors a program that functions as an integral component to the trial
process. The "mediation" process combines case evaluation and resolution
discussion. The "mediators" do not offer an opinion, however. There are
three separate programs depending on the type of case: small claims, summary process, or civil trial.95
Small claims cases are "mediated" by trained volunteers from area
colleges. This particular process has a 70% success rate. 96 Small claims
cases are automatically sent to "mediation", in the absence of an objection.97

89 MASSACHUSETTS DISTRICT COURT MEDIATION PROGRAM

90

pamphlet.

Id.

91 Interview with Atty. Ann O'Connor, Director, Civil Conciliation Program (Dec.
18, 1994). Cases are generally ten to twelve months old by the time of the conciliation.
92 Id.
93 Id.
94 Id.
95 Telephone Interview with John Dalton, Assistant Clerk-Magistrate, Quincy Dis-

trict Court (Jan. 5,1995). Note that this is not true mediation as defined in the appendix
of this article.
96 Id.
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Quincy Community Action assists in the administration of the summary process mediation program.9" This program has a 75% success rate.99
Attorneys serving in a pro bono capacity address all other civil cases.
Quincy Community Action: Quincy Community Action, a non-profit
program, works in cooperation with the Department of Welfare. The program has trained "housing counselors" that work with landlords and tenants
where the tenant receives assistance or counseling out of the public welfare
office." ° The program also helps homeless individuals in finding a place to
live. The program will eventually expand and deal with evictions and tenants who have neglected their rent payments.' °1 Like the standard mediator,
the mediators work to resolve differences and do not offer an opinion. The
mediators use a team approach, with two counselors attending each ses02

sion.1

Springfield District Court:
Dispute Resolution Services, Inc.: The Springfield District and Juvenile Courts serve as Dispute Resolution's main source of referrals. The private non-profit program offers both mediation and conciliation. This
corporation handles disputes between families, landlords and tenants, and
merchants and consumers. The program also mediates small claims and
charges involving assault, battery, and trespassing." 3
The mediator does not offer suggestions or opinions, but, instead works
with the parties to develop a settlement. The mediator ultimately wants to
establish a formal written agreement.'0 4 Conciliation, on the other hand, is
less formal than mediation and can be conducted via the telephone or with
only one party. Again, the neutral offers no opinion.'0 5

Id. Even when objections are made the parties are not automatically relieved of
their obligation to attend the alternative dispute resolution process. Instead the matter
must be discussed with the clerk. Id.
98 Dalton, supra note 95.
97

99

Id.

'°°Telephone Interview with Donald Stewart, Director, Quincy Community Action
(Jan. 5, 1995).
101M
103 Telephone

Interview with Leo A. Florian, Executive Director, Dispute Resolution

Inc. (Jan. 4, 1995); ALTERNATIVE DISPUTE RESOLUTnON
104 1d.
105 Id.

COMMITTEE,

supra note 34, at 44.
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Dispute Resolution Inc. also provides training in mediation and conflict
management, and works with area schools to set up mediation programs to
deal with school related issues. °6
East Boston District Court:
Community Outreach For Reconciliation And Empowerment: This
program mediates small claims cases and minor civil and criminal cases.
The majority of cases, however, involve disputes within the community or
the family. 0 7 The panel of mediators consists of both adults and young
people. Each neutral receives thirty hours of training.108
Plymouth District Court:
Mediation Works, Inc. is a non-profit organization that handles summary process and small claims mediation. The process is voluntary, but
parties are asked to consider the option. The program offers "facilitative
mediation," meaning that the mediator works with the parties to clarify their
interests, but no opinion is provided. 09
Dedham DistrictCourt:
The Dedham program works with The Massachusetts Corporate Counsel Association to provide courts with local corporate attorneys to serve as
mediators, on a pro bono basis. The program is voluntary, but strongly encouraged. The neutrals mediate/conciliate both small claims cases and
cases from the civil docket." 0 Although both conciliation and mediation are
offered, the two alternatives differ only in style as dependent upon the neutral."' If appropriate, the neutral can give an outcome prediction." 2

06
1 Id.

Truancy, gang violence, and racial tension are examples of problems that the
school run programs encounter.
07
1
Telephone Interview with Greg Lewis, Director, CORE Family Mediation Project
(Jan. 4, 1995).
108Id.

10 9 Telephone Interview with Chuck Doran, Director, Mediation Works Inc. (Jan. 5,

1995).

1"0 Telephone Interview with Phil Mckue, Director, Dedham District Court Mediation Program (Jan. 5, 1995).
"1 Id. Again notice the almost non-existent line between conciliation and mediation.
112Mckue, supra note 110.

JOURNAL OF TRIAL & APPELLATE ADVOCACY

[Vol. I

Boston Municipal Court:
Crime And Justice Foundation Mediation Program: This private, nonprofit program is over fifteen years old and only mediates criminal cases.
Although voluntary, a case may be referred by the clerk magistrate, judge,
district attorney or defense attorney. The mediator does not give an opinion,
but, instead, works with the parties to reach an agreement. 1 3
IV. CONCLUSION

Despite the ongoing debate that exists over the propriety of ADR in the
judicial system it is imperative that attorneys and non-lawyers alike work to
develop a judicial system that allows the ADR process to compliment the
judicial process. By supporting the establishment of court-annexed, public
and private ADR programs, we will move towards a system of justice that is
not only more efficient but a system that gives the average citizen greater
control over the determination of justice.
The smooth interplay of ADR in the judicial system will be no easy
task as the success or failure of a program is often determined by the practitioners and judges behind it. Furthermore, the field of ADR is still growing and theories are still developing. Many practitioners are unfamiliar with
the process and others are quite critical of the practice of alternative dispute
resolution in general.
Additionally, funding and staffing problems plague these programs.
One of the largest problems, as exemplified through this article, is the confusion over the processes that fall under the broad term ADR. The success
of these programs requires the maintenance of the flexibility to adapt a particular ADR process to the parties individual needs. Yet, before 2022 can
become a reality, there must come a recognition and understanding of the
limits of ADR and, most importantly, an awareness of what each particular
process is not. 1 4
Heather Winston Gebbia

113 Telephone

Interview with Cynthia Brophy, Program Director, Crime and Justice

Foundation Mediation Program (December 22, 1994).
114Tyrrell, supra note 27, at 206-07.
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V. ADR GLOSSARY

As stated above, ADR allows parties to "tailor an existing process to
meet the particular needs of their dispute... 15 In defining the varied processes it becomes important not to lose sight of this flexibility." 6
Arbitration. A private form of adjudication that is "less formal" than
trial." 7 In arbitration, a third party listens to arguments and reviews evidence and then renders a decision, usually without issuing an opinion. The
process is usually binding, and, under Massachusetts law, parties can only
appeal on narrow grounds." 8 Arbitration can take many forms, such as, hilo arbitration, court-annexed arbitration, and non-binding arbitration." 9
Case Evaluation. See Early Neutral Evaluation.
Conciliation. A process where a third party tries to bring the parties to
an agreement by pin-pointing the issues and discussing potential solutions.
While concerned with settlement, the conciliator also explores what needs to
be done before trial in the event that the parties cannot reach an agreement.' 20
Early Neutral Evaluation (ENE). Usually held before the parties have
begun discovery and conducted by a neutral evaluator who has expertise in
the field of law involved in the dispute. The evaluator holds a session in
which both parties present their cases. After the initial presentation, the
evaluator discusses the possibility of settlement and "assesses the merits of
the claims."'' The evaluator will also offer an opinion as to the likely out-

115ALTERNATIVE DISPUTE RESOLUTION COMMITTEE,

supra note 34, at 3.
a more extensive list of definitions, See, e.g., A Taxonomy of Judicial ADR,
ALTERNATIVES, July 1991, at 97-112 reprinted in CPR LEGAL PROGRAM TO DEVELOP
116For

ALTERNATIVES TO LITIGATION: ADR TRAINING SERIES U.S. DISTRICT COURT FOR SOUTHERN

DISTRICT OF NEW YORK MEDIATION TRAINING: MEDIATORS COURSEBOOK 126-41 (Center for
Public Resources, Inc., 1992); HOFFMAN & MATZ, supra note 6, at § 2.
117 HoFFMAN & MATZ, supra note 6, at § 2.04.
118Hoffman, supra note 5, at 1.

" 9 Hoffman, supra note 5, at 1. Court-annexed arbitration is not voluntary or binding. See also A Taxonomy of Judicial ADR supra note 109, at 139. (providing a list of
sources that discuss court-annexed arbitration). The definition can vary from court to
court.
120 Hoffman,

supra note 5, at 1. The definition of conciliation varies greatly from
program to program. In fact, many sources do not even mention conciliation by name, let
alone define it. Some sources merely tag it as an offshoot of mediation. Hence, the difference between mediation and conciliation seems to be one of splitting hairs, at least as
defined by written sources.
121A Taxonomy of Judicial ADR, supra note 116, at 130.
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come if the case proceeds to trial. The evaluator, in the event that the parties do not reach a settlement, may aid the parties in making a discovery or
motion plan. ENE differs from Mediation (see below) in that the main 22purpose of ENE centers around efficient case management, not settlement.
Mediation. "Negotiation among the parties facilitated by a nonparty
neutral.' 1 3 Mediation is a voluntary process in which the mediator cannot
fix a settlement, render awards, or give an outcome prediction. 24 The mediator should not offer an opinion to the court or the court reporter, either.
The mediator can, however, suggest terms of settlement to aid the parties in
reaching an agreement. Usually the mediator will hold individual sessions
with each party after the first joint session. 25 "Mediation encourages a re' 26
structuring of the underlying relationship."'
Med/Arb (Arb/Med). A combination of Mediation and Arbitration,
where the parties have agreed that if issues are left27unresolved by Mediation
1
then they will be submitted to binding Arbitration.
Michigan Mediation. A non-binding Arbitration session that usually
takes place after discovery where three neutrals determine the settlement
value of a case.' 28 The parties can accept the decision or proceed with liti2
gation.1 1
1221d. Case Evaluation is a variant of Early Neutral Evaluation that occurs later on

in the case. "Its value is to encourage settlement by indicating the likely determination of
the court." Hoffman, supra note 5, at 1.
123 A Taxonomy of Judicial ADR, supra note 116, at 132.
124 Hoffman, supra note 5, at 6. Mass. Gen. L. ch. 233, § 23C (stating the privileged

nature of discussions that take place during a mediation session. The statute also provides
a definition of a mediator.) See also Cohen, supra note 12, at 1681 (discussing the standing committee on dispute resolution's "proposal requiring neutrals to withdraw from a
mediation if the agreement is illegal"); ADR Referral Proposal Criticized at MBA Hearing, supra note 13, at 1579 (discussing the MBA requirement that mediators discuss the
lawfulness of settlement).
25
1 James E. McGuire and Diane E. Kenty, Practical Tips for Lawyer/Advocates
Representing Clients in Mediation, 23 M.L.W 248, 248 (Oct. 17, 1994).
126 Goldberg, supra note 3, at 26. See Darlene E. Skog, Letter to the Editor, THE
MEDIATOR'S AGENDA, Spring 1994, at 1, 1-2 (discussing the muddy definition of mediation).
127 Hoffman, supra note 5, at 6. Employers often use med/arb to settle contract disputes with their unionized employees. Goldberg, supra note 3, at 28.
128 A Taxonomy of Judicial ADR, supra note 116, at 134.
129 Hoffman, supra note 5, at 6. If the parties are in disagreement as to the offered
settlement, the party who rejects the settlement offer can be held liable for his opponent's
costs, including attorney's fees, if the judgment amount falls within a specified range in
relation to the panel's findings. Id.
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Mini-trial. A two step process where the attorneys for each side present their arguments and evidence, in an abbreviated fashion, to a panel that
consists of a neutral and the officials from each side that have decision
making authority, a CEO, for example. Then the panel meets with or without the neutral to work on a settlement. 3 A mini-trial reveals the strengths
and weaknesses of each parties position, and serves to show the parties how
a real trial may result. 3 '
Negotiation. A presentation of evidence and arguments that does not
involve a third-party mediator or facilitator. Negotiation serves as the principal means of dispute resolution.'
Summary Jury Trial. A process run by the courts where parties present their case, in a summary form, to a jury. The jury then issues a nonbinding decision. The Summary Jury Trial provides the parties with a
"realistic assessment of their likelihood of success" in the event that the case
does go to trial.'3 3

130 Hoffman, supra note 5, at 6. The panel may also meet without their attorneys
present. Eric D. Green, The CPR Legal Program Mini-Trial Handbook, in ALTERNATIVE
DISPUTE RESOLUTION: CuTTING COSTS, SAVING TIME AND RESOLVING THE CASE QUICKLY

ANDEFFIcIENTLY 138, 151 (MCLE 1990).
13 1See Green, supra note 130, at 140.
132 Goldberg, supra note 3, at 29.
133 ALTERNATIVE DISPUTE RESOLUTION COMMITTEE, supra note 34, at 5. Courts gen-

erally use a summary jury trial only when a lengthy court battle is expected. Hoffman,
supra note 5, at 7.

