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A Message 
from the Dean 

A Year of Progress -
But There Is More to be Done 

The academic year has been highlighted 
by renewal and achievement. Under the 
prudent, progressive and practical lead-
ership of Dean Sargent, the first alumnus 
to serve as Dean in the Law School's 
history, students and faculty have had a 
busy and exciting experience. 

Through the Dean's initiative. course 
offerings have expanded; clinical pro-
grams have been enlarged; seven addi-
tional lawyers of outstanding reputation 
and promise have been appointed to the 
fulltime faculty for the next academic 
year; committees of the faculty have been 
reassessing all phases of Law School life; 
students have been accredited to major 
faculty committees; student financial aid 
has been increased, a separate financial 
aid office has been established and a fi-
nancial aid advisor appointed; nearly 
5,000 applications have been received for 
next year's first year class; students, fa-
culty, the Law School administration and 
Trustees are working closely and 
cooperatively; a summer school program 
(the only one in New England) will be 
inaugurated in June. In short, the Law 
School is alive and well numerically and 
in the quality and content of its programs 
and objectives. 

We eagerly await the first summer 
school program which will begin in June. 
Several hundred students have expressed 
an intention to attend the summer session 
and members of the faculty have re-
sponded to student needs by rescheduling 
vacation plans and other professional 
projects and pursuits. 

Continued progress, however, de-
mands that each succeeding year be bet-
ter than the last. The Law School ad-
ministration is determined to sustain this 
progress and achievement. There are, 
however, areas of concern which merit 
close attention. Three of these are space, 
alumni relations and Law School de-
velopment. 
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Although the Law School received 
more space this year in the Donohue 
Building, it is imperative that much more 
space be acquired to provide additional 
classrooms, libra1y facilities and offices. 
The administration is reviewing plans to 
acquire the necessary additional space, 
and it will be obtained by the beginning of 
the next academic year. 

Suffolk, in the last decade, has slowly 
changed from a metropolitan Boston law 
school to a regional law school serving 
primarily the New England and mid-
Atlantic states. We now have concentra-
tions of successful alumni in all of the 
New England states and in the New 
York, New Jersey, Washington and 
Pennsylvania areas. Surprisingly, we also 
have many graduates now practicing in 
the State of Florida. We are determined 
to re-establish sound professional rela-

tionships with these graduates. A ques-
tionnaire has been forwarded to all 
alumni to assess their continuing legal 
education needs. The Dean, Associate 
Deans and members of the faculty want 
all of our alumni, wherever located, to 
realize that we want and need their con-
tinuing support and good will. Our alumni 
should know that we are and always will 
continue to be interested in their profes-
sional growth. Therefore, our alumni are 
encouraged to form regional groups in 
key geographical areas of the country, 
and we stand ready to assist them in these 
endeavors. We will provide our alumni 
groups with whatever assistance we can 
and look forward to receiving invitations 
to have members of our administration 
and faculty attend their functions. 

The Law School, of course, hopes that 
its alumni will provide substantial finan-
cial resources to aid in its future de-
velopment. However, the Law School 
must initially earn the support it seeks by 
providing services and programs to its 
graduates. 

The Law School administration will 
accept change where it is constructive but 
will reject it where it is only a fad or an 
end in itself. We prefer rather to adopt the 
thesis of Robinson Jeffers who once ob-
served, "Give us the stone strength of the 
past and we will give you the wings of the 
future." 

John E. Fenton, Jr. 
Associate Dean 



Organized Crime -
A Prosecutive Program 

Mr. Edward F. Harrington is a 
graduate of Holy Cross College and 
received a J.D. from Boston College 
in 1960. Mr. Harrington has served in 
the Criminal Division of the U.S. De-
partment of Justice and as an Assis-
tant U.S. Attorney for Mas-
sachusetts. From 1970 to 1973 he was 
the Attorney in charge of the U.S. 
Justice Department's "Strike 
Force" against organized crime for 
the New England area. Mr. Harring-
ton is a candidate for Attorney Gen-
eral of the Commonwealth of Mas-
sachusetts. 

by Edward F. Harrington, Esquire 

This article is in effect a call for law en-
forcement, especially those police agen-
cies in our urban areas, to intensify their 
investigative effort in a cooperative, con-
certed, and permanent force to drive the 
major organized criminals from their re-
spective local jurisdictions and to rid 
American society of the insidious threat 
of the criminal organization. 

Local law enforcement with its greater 
resources in manpower, its broader 
statutory criminal jurisdiction, its close 
physical proximity to the criminal scene, 
with the concomitant access to wider 
ranging sources of intelligence, rather 
than the federal or state government, has 
to be the vanguard of any successful 
campaign against the syndicate. Local 
law enforcement should not look to the 
federal and state government to wage 
their war and to tear away that threat to 
the quality of their democratic life. All 
crime, including organized crime, is 
primarily a local problem. It is the local 
citizen who is the victim of this blight. 
The federal and state government can 
only warn of the evils of the syndicate and 
point out the path to combat it - maybe 
develop new legal and investigative tech-
niques and tools, and in some instances, 
fund the weapons and protect the witnes-
ses - but, it is the local police authorities 
who must do the fighting in the city 
streets. 

Now is the time for the major racketeer 
to feel the "heat from the local police; 
now is the time for the major racketeer 
and his illegal organized operation to be 
driven from every local community by an 
intensive investigative effort; now is the 
time for the local citizens to demand of 
their public and police official, and they 
will respond, to declare to the hoodlum 
element by deed that their kind and their 
illegal and ofttimes brutal services are to 
be no longer a part of the community and 
to get out! 

Without an all-out effort on the part of 
the local police authorities, any gains 
against the organized underworld made 
by the federal or state governments will 
be largely of superficial impact. The fed-
eral government has neither the man-
power. jurisdiction, or familiarity with 
the local community to have a permanent 
effect on the syndicate. 

Prime responsibility to maintain pres-
sure on the syndicate being that of the 
local police, it is the function of the Dis-
trict Attorney and members of his staff to 
be the catalyst of this investigative force. 
It is their responsibility to inspire and to 
lead this campaign for the welfare of their 
local constituents and for society as a 
whole. 

The great cooperation on the part of the 
District Attorneys with the federal gov-
ernment is here publicly acknowledged 
and profoundly appreciated. Without 
their aid, the federal government can do 
but little. But more can be done by them. 
More must be done in order to render the 
syndicate impotent. Now is that time for 
an all-out mobilization on the part oflocal 
law enforcement, instigated by leader-
ship and skill, as past investigative efforts 
have already left the organized under-
world vulnerable, due to the present in-
carceration of some of its most formida-
ble leaders. Law enforcement, local, 
state, federal, with the locals being in the 
forefront, should now make use of its ad-
vantage and, using all of its legal 
weapons, not cease its effort until every 
major racketeer- that parasite of society 
- is placed behind bars where he can no 
longer feed on the vices of the public. 

That I can call for the complete eradi-
cation of the criminal organization from 
our social fabric is proof in itself of the 
great strides made in this field of law en-
forcement over the last several years: Fif-
teen years ago certain specialists were 
trying to persuade law enforcement itself 
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into believing that there was such a reality 
as the syndicate, and that organized 
crime was not a myth, as was then 
believed by many, even in law enforce-
ment. The Appalachian Conference of 
1957 and Joseph Valachi's revelations 
concerning the structure of the criminal 
organization before the McClellan Con-
gressional Committee in 1963 have exp-
loded forever the theory that organized 
crime is a myth. The question for law 
enforcement today is not whether or-
ganized crime exists, but what govern-
ment can and must do to destroy it. 

That organized crime is a vicious and 
potent threat to the integrity of American 
government cannot be gainsaid; that it 
still thrives cannot be denied. But or-
ganized crime still thrives because a gov-
ernment has failed to act with sufficient 
vigor to bring its full force against the 
syndicate in order to tear its roots from 
the soil of American life. American gov-
ernments, especially local government, 
should act now and destroy the criminal 
organization. 

The people should tolerate the syndi-
cate no longer and demand of its govern-
mental officials its obliteration, for or-
ganized crime is the most pernicious form 
of criminal activity, not only because of 
the crimes in which it is itself directly 
involved, such as illegal gambling, loan-
sharking, extortion, the protection rac-
ket, labor racketeering, infiltration of 
legitimate businesses, and the financing, 
the importation and wholesale distribu-
tion of narcotics, but also because of the 
crimes-it causes indirectly, such as, (A) 
Crimes in the streets - the assaults, 
muggings, burglaries, and murders, 
committed by individuals driven to 
satisfy an addiction for gambling, usuri-
ous loans, and drugs, and also (B) Such 
other crimes as major thefts, hijacking, 
and bank robberies which cannot even be 
conceived of without the perpetrators ar-
ranging with organized criminal figures 
for their aid in the disposal of the stolen 
securities, the "hot" merchandise, and 
the "bait" money, through the 
organization's interstate connections. 

Organized crime is the most pernicious 
of criminal activity because its leaders are 
the most important criminal figures in a 
given geographic area - most important 
because (A)No crime of any significance, 
organized or unorganized, except rarely, 
can be committed without their permis-
sion first being obtained in advance -
their "OK" being given - from the 
purchase of securities stolen from a Wall 
Street brokerage house to the "putting 
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out" the contract to kill one who has viol-
ated some rule of the organization. Even 
such a per se non-criminal, yet lucrative, 
activity as operating a gambling junket to 
London or Las Vegas cannot be under-
taken by the junket operator without the 
syndicate leaders' permission first being 
obtained; (B) The most important crimi-
nal figures because they are the richest 
and being armed with millions of dollars 
reaped from the rackets, are able to cor-
rupt public officials, and thereby to tar-
nish the quality of public life. 

Organized crime is the most deleteri-
ous form of crime, lastly and fundamen-
tally, because its continued existence 
breeds a disrespect for law. "Law and 
order" is today under attack by the 
young, the poor, and minority groups be-
cause they have witnessed individuals 
from their ranks receive prison sentences 
disproportionate to the crimes commit-
ted, while major racketeers remain con-
spicuously immune from prosecution. 
Major racketeers have long been the ''un-
touchables" of society, and their con-
tinued freedom is a constant rebuke to the 
unresolve and indecisiveness of all gov-
ernment to use its full power, or if used, 
used in~ a discriminatory manner. How 
can youthful offenders be rehabilitated 
with a new found respect for the "equal 
protection of the law" while languishing 
in jail cells, while notorious racket figures 
remain brazenly unscathed, and in some 
instances, protected by those servants of 
that law which they so contemptuously 
flout. 

I am not so naive as to believe that the 
crimes of illegal gambling, "shy locking," 
and narcotics are themselves going to be 
readily eliminated. As they are goods and 
services demanded by the public, such 
crimes will be with us so long as human 
nature remains unchanged, which will be 
a long time indeed. But parenthetically, 
even as to these so-called consensual 
crimes public officials should continually 
re-educate the public by means of public 
forums, advertising, grand juries and 
commissions that monies spent on com-
mercial vice finance the underworld. "A 
two-dollar bet means the bullet and the 
bribe" would be an effective, because 
truthful, slogan in this regard. 

It is my judgment that the criminal or-
ganization itself, that confederation of 
major criminal figures and their groups or 
"families," which is the real threat to our 
society, and not the gambling, shy lock-
ing, narcotics per se, (which are goods 
and services that are demanded by the 
public) can be destroyed by the intensive 

and concerted campaign of all govern-
ment - local, state, federal, especially 
local - toward one goal - the selective 
investigation and prosecution of every 
syndicate figure within each jurisdiction. 
For it is the major syndicate figure who 
controls all important criminal activity 
within a geographic area - who has in-
terstate associations so necessary to 
"layoff' gambling, to the distribution of 
narcotics imported from abroad, to the 
fencing of stolen merchandise - who has 
the wealth and contacts to corrupt public 
officials, whose very notoriety as a con-
spicuous unincarcerated lawbreaker - a 
status ofbeing "above the law" -breeds 
disrespect for the law. Society must be 
free of his corrupting influence. 

Organized crime is not an inanimate 
machine; it is a vital social organism, 
which if its vital organs are destroyed, 
dies. If the leaders ofa business corpora-
tion died at about the same time, and 
there were no replacements of equal sta-
ture or competence available, that busi-
ness would soon be defunct. So it is with a 
criminal organization; it prospers be-
cause of its leadership and being deprived 
of such leadership, soon atrophies. 

If the major leaders of a criminal or-
ganization can be convicted and jailed 
and their money-making enterprises be 
subjected to continued investigative 
pressure, and if that pressure be con-
verted into a permanent force, the or-
ganization can be destroyed. To accom-
plish this the organization must be at-
tacked on two planes: The first plane 
being the concerted investigation of all 
activity of predetermined designated 
targets, which targets would be the lead-
ers of the criminal organization in a given 
geographic area; the second plane being 
that such investigations would be concen-
trated on that criminal activity from 
which the organization derives its 
greatest profits - in Massachusetts, il-
legal gambling and loansharking. In brief, 
a prosecutive program should have for its 
dual goal the conviction of the leaders of 
the criminal organization and the stop-
page of the flow of illegal revenue. 

The main weapons to be used to 
achieve this dual goal are four in number. 
The first is the gathering of intelligence. 
Local police officials, so knowledgeable 
regarding the local scene, are the pre-
eminent collectors of criminal intelli-
gence. Intelligence is the bedrock of a 
successful prosecutive program. It is an 
absolute necessity to know who your 
target figures are, who are their as-

Continued on page 30 



The Energy Crisis, 
The Price of Electricity and 

The Environmentalists -
Another View 

The crisis in the supply of oil because 
of the Arab embargo has made most 
Americans aware of the finite nature of 
the world's energy reserves. A result not 
generally recognized. however, is the ef-
fect of the increased p1ice of that energy 
is having on consumers of electricity and 
the long term benefits that can be derived 
by examining the price elasticity of that 
use. 

For years environmentalists across the 
country have been concerned with the 
promotional aspect of electric utility rate 
structures. They argue that under the 
present declining block structure, where 
the more a consumer uses the cheaper the 
electricity becomes per K.W.H .. there is 
no incentive for the consumer to avoid 
wasting it. In fact, the use of this type of 
structure seems to lead to the use of more 
and more electricity by the average con-
sumer. 

An example used to show the lack of 
concern of the average consumer is the 
purchase of an air conditioner. Most 
would choose one based on size, color, 
and manufacturer and not on efficiency. 
even though it has been shown that there 
is up to a 40% difference in the amount of 
electricity used by different models pro-
ducing the same B.T.U.'s of cooling 
power. 

There is no doubt that historically a 
promotional type of structure was needed 
by the electric industry, for there were 
certain economies of scale in the produc-
tion of electricity. If industries could be 
persuaded to use more, or to convert 
from other sources of power, there would 
be economic savings to all. The en-
vironmentalists argue, however, that 
whatever economic benefits that might 
have been derived from this type of struc-
ture in the past, they are now greatly out-
weighed by the dangers to the environ-
ment from the increased production of 
electricity. They argue that just about all 
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the known ways of generating electricity 
commercially, besides depleting our 
natural resources, are damaging or poten-
tially damaging to the environment. The 
use of oil or coal leads to air pollution --
even with low sulphur fuel. Strip mining 
can cause lasting damage to large parts of 
the country. There is always the danger 
of radioactive waste escaping from nuc-
lear plants and with hydro there is the 
damaging effect on the land where the 
necessary water would have to be dam-
med and stored. 

To curb the wasteful use of electricity, 
a new type of price schedule may be 
needed to put the emphasis on the con-
servation of energy rather than promoting 
its use. 

The new structures advocated by en-
vironmentalists take many forms. The 
most radical would be to completely in-
vert the price scheme so that ins~ead of 
the price declining per K.W.H. used, the 
price would increase for every K.W.H. 
used. A less drastic change would recog-
nize that there are certain economies of 
scale for a small amount of usage, but that 
for large use these savings are lost. Thus, 
instead of a declining or an inverted struc-
ture, some argue for a U shaped schedule 
where the price would decline per 
K.W.H. for a certain amount of usage and 
then. at a given level, would rise again. A 
third theory also recognizes the 
economies of scale and calls for a leveling 
or flattening of the structure so that the 
cost remains relatively the same regard-
less of usage. (See Robert H. Quinn et al 
v. Boston Edison Co. et al, 73-94 Eq. now 
pending before the Supreme Judicial 
Court). 

Each one of these proposals is based 
upon the premise that the use of electric-
ity is price elastic to some degree. In 
other words, the more expensive electric-
ity is, the less the consumer will use. Be-
sides arguing about the environmental ef-

fects of producing electricity, the utilities 
also disagree that the use is price elastic. 
Unfortunately, up to this point in time all 
the studies conducted by both sides have 
been theoretical in nature for no state 
public utility commission has adopted 
one of the proposed rate structures so 
that its effect could be studied under ac-
tual conditions. 

Now, however, with the energy crisis 
and exorbitantly priced oil, economists 
have their chance to see the effect of a 
flattened rate structure on electric usage. 

This flattening is occurring through the 
operation of the fuel clause - the adjust-
ment that appears on the bottom of 
everyone's electric bill. This adjustment 
allows electric utilities to pass on to its 
consumers the cost of the fuel purchased 
to generate electricity. Simply stated, the 
total cost of the fuel purchased by the 
utility in a given month is divided by the 
number ofK.W.H. sold to all consumers. 
The resulting figure is then multiplied by 
the K.W.H.s used by each individual 
consumer to determine each customer's 
share of the fuel cost. Just about every 
electric utility in the country has been 
allowed an adjustment of this type. Here 
in Massachusetts the fuel clause has been 
in existence for over forty years. 

In usual times, when residual oil costs 
$3 .00 to $4.00 per barrel the adjustment 
factor would be only two or three mills 
per K.W.H. Since large users were able 
to purchase electricity in the range of fif-
teen to twenty mills, an additional two to 
three mills was hardly a deterrent to the 
use of electricity. 

With the energy crisis however, the 
cost of residual oil has risen dramatically, 
up to $11.00 to $12.00 per barrel with spot 
purchases by some utilities of up to 
$23 .50 per barrel. With this rise in the cost 
offuel, the fuel adjustment has risen to a 

Continued on page 31 
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Landlord-Tenants: 
Selected Rights and Duties 

Introduction 
In the last decade the Massachusetts law 
of Landlord and Tenant has undergone 
such a transition that it is more approp-
riate to employ the adjective metamor-
phic rather than merely dynamic when 
describing the change. This is especially 
true in the two broad areas of: (1) liability 
oflandlord and tenant for injuries; and (2) 
rights and duties between the landlord 
and tenant. This article will focus on the 
latter and attempt to blend the old and 
new statutory and case law together to 
present the existing law. The material is 
not intended to be an exhaustive treat-
ment of the area but rather a general guide 
to the more salient aspects. Thus I have 
deleted material which one might want to 
categorize under rights and duties, but 
which fit better under a general heading of 
formal aspects of landlord-tenant law. 1 

The relationship is contractual with 
respect to residential property 
A basic premise of Mass. Landlord-
Tenant law is that a lease (or tenancy) of 
residential property is essentially a con-
tract between the landlord and tenant 
wherein the landlord promises to deliver 
and maintain the demised premises in 
habitable condition and the tenant prom-
ises to pay rent for such habitable 
premises. 1 The contractual nature of the 
law is of more than mere technical signfi-
cance not only because it is necessary to 
understand recent changes, but also be-
cause the contractual approach will most 
probably be used to initiate further 
changes. 2 

It is important to note that non-
residential leases (or tenancies) are still 
predicated on the old common law 
characterization of the lease as a con-
veyance of an estate in real property for a 
term. The covenants and promises con-
tained in these leases are incidental to, 
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and part of, a conveyance, and that there-
fore, the ancient law ofreal estate and not 
the modern rules of contract, govern 
most of the problems which may arise.:i 

This view is commensurate with the 
proposed Uniform Residential Landlord 
and Tenant Act4 under which a commer-
cial lease would be interpreted according 
to traditional principles of landlord-
tenant real property law while similar 
wording in a residential lease will be in-
terpreted according to contract 
principles. 5 

The implied warranty of habitability1 

Boston Housing Authority v. Hemingway 
(hereinafter cited as Hemingway) held 
''that in a rental of any premises for dwel-
ling purposes, under a written or oral 
lease, for a specified time or at will, there 
is an implied warranty that the premises 
are fit for human occupation. 'This means 
that at the inception of the rental there are 
no latent (or patent) defects in facilities 
vital to the use of the premises for resi-
dential purposes and that these essential 
facilities will remain during the entire 

term in a condition which makes the 
property livable. " 2 The Court pointed 
out that this warranty, in so far as it is 
based on the State Sanitary Code and 
local health regulations, cannot be 
waived. 

Contractual remedies of a tenant af-
forded by the warranty of habitability 
A threshold consideration is that al-
though the remedies in this section are 
available for all types of tenancies, as a 
practical matter, generally only tenants 
for years will utilize these remedies. 2 A 
tenant at will can terminate his tenancy 
upon thirty days notice. 3 As a result, 
these remedies would be relatively cum-
bersome for him under normal circums-
tances. 

1) Rescission of the written lease from 
point of time of a material breach of the 
implied warranty of habitability. If such a 
breach is found the tenant may terminate 
the lease and recover any security de-
posits made although he is liable for the 
reasonable value, if any, for his use of the 
premises. 

Re Proof: The existence of a material 
breach is a fact question to be determined 
in the circumstances. The Court in 
Hemingway lists five factors (not all in-
clusive) to be considered with respect to 
materiality. 4 Proof of any violation of the 
State Sanitary Code's minimum stan-
dards of fitness for human habitation 
and/or any relevant health regulations 
will usually constitute compelling evi-
dence that the apartment was not in a 
habitable condition. 5 However, the Court 
points out that there may be instances of 
isolated Code violations which may not 
warrant a decision that the warranty has 
been breached; and, on the other hand, 
there may be a breach of the warranty 
even though the Sanitary Code or local 
regulations have not been violated. 6 



Also, proof of a constructive ev1ct1on 
(discussed infra) is sufficient proof of a 
material breach. 7 Thus it should come as 
no surprise that the trial court is given 
"broad discretion to determine whether 
there is a material breach . . . " 8 

2) 1f the tenant of residential property 
wishes to keep his lease and continue to 
occupy the premises when there is a 
breach of warranty of habitability, he has 
three possible remedies. 9 They are: (1) 
G.L.c. 239 §8A (withhold rent for viola-
tions), (2) G.L.c. 111§§ 127A-127H (rent 
receivorship) or, (3) G.L.c. 111§ 127L 
(repairs by tenant(s) to cure violations). 

Under G.L.c. 239§ 8A, a landlord can-
not recover for nonpayment of rent or 
where the tenancy has been terminated 
without the fault of the tenant if there is a 
breach of the implied warranty of habita-
bility, and such violation may endanger 
or materially impair the health or safety 
or an occupant. This section is applicable 
provided that: (I) the tenant, while not in 
arrears in his rent, gave written notice to 
the person to whom he paid rent that he is 
withholding rent until the violation is re-
medied, and that a report of inspection by 
an appropriate agency 10 stating there is a 
violation has been issued; (2) the tenant, 
or someone under his control did not 
cause the violation; (3) violations can be 
remedied without the premises being va-
cated; and (4) the dwelling is not a hotel, 
motel, or rooming house occupied under, 
three months. 11 . 

There are two statutory substitutes for 
the above written notice by the tenant: (1) 
written notice by an appropriate agency 
to the landlord of such violation or; (2) if 
the owner, his agents, servants, or em-
ployees knew of the violation, and they 
had not taken reasonable steps to remedy 
the condition it is sufficient notice pro-
vided that the tenant was not in arrears of 
his rent when such notice was aquired.'" 
Also, written notice of a common defect 
by one tenant is equivalent to notice by 
all. 13 

The court, in its discretion, can require 
the tenant who uses this defense to an 
action by the landlord for nonpayment of 
rent to pay all or any portion of the rent 
due or to become due into court, or to 
make a deposit of the entire amount or 
installments. 14 

If the tenant fails to comply with this 
section the breach of the warranty is no 
defense to eviction for non-payment of 
rent. However, it is still a defense to the 
landlord's claim for rent. The tenant is 
only liable for the reasonable value of the 
premises; i.e., the value of the dwelling in 
its defective condition. 

Rent receivorship is the second re-
medy. It is ajudicial process whereby the 
tenant or appropriate agency can petition 
either the District Court or Superior 
Court in equity to obtain written author-
ity to make rental payments then due or 
becoming due to the clerk or a receivor. 
respectively. 15 However, the judge must 
first find that the violation may endanger 
or materially impair the health or well-
being of that tenant, and that his rent 
money is needed to remedy the violation. 
Furthermore, the tenant must not be in 
arrears in his rent, or, if he is, he must be 
willing to pay any arrearage into the court 
as ordered. 

The Superior Court judge may alterna-
tively order all the tenants to vacate and 
direct the board of health to close the 
building. However, the Acts of May 18, 
1973, c. 295 amending G.L.c. 111§ 127B 
must be strictly complied with by the 
board of health before such an order can 
be issued. 

The requirements and form of petition 
for District Court are set out in G. L.c. 
111§ 127C; and for Superior Court in 
G.L.c. 111§ 127H. For a complete under-
standing of this law. c.111§ 127A-127K 
must be examined carefully. 

Under either of these statutes (i.e., 
c.111 §127A 127H; or c.239 §8A), the 
landlord's breach of warranty renders the 
lease voidable at the tenant's election. 16 

If the tenant stays on for the term and the 
landlord promptly remedies the violation, 
the tenant's rental obligations are revived 
from the point in time when the dwelling 
becomes habitable. Until that time he is 
liable only for the reasonable value. If the 
tenant stays on for the term and the land-
lord makes no repairs, the tenant is only 
liable for the reasonable value of the 
premises. 

The third remedy under "habitability" 
available to the tenant is to cure the viola-
tion himself.1 7 Where the dwelling has 
been inspected by an appropriate agency, 
certified to be in violation of local health 
regulations or the Sanitary Code (tan-
tamount to a breach of habitability) so as 
to endanger or materially impair the 
health or well-being of an "occupant," 
and provided that the tenant or one under 
his control has not caused the condition, 
then the agency may send written notice 
to the owner of the violations. 

If the owner has failed to begin repairs 
or contract for repairs within ten days 
after receipt of noti~, and has not sub-
stantially completed all necesary repairs 
within twenty-one days, then the 
tenant(s) may repair or have repaired the 
violation and subsequently deduct a 

reasonable amount (totaling not more 
than two months rent in a twelve month 
period) from the rent becoming due. Al-
ternatively. they may treat the lease as 
terminated, pay only a fair value for use 
and occupation and vacate the premises 
within a reasonable time. 

Constructive eviction: non-residential 
property 
Hemingway held that since the tenant's 
covenant to pay rent is dependent upon 
the landlord's implied warranty of 
habitability, there is no need for the doc-
trine of constructive eviction. As this rule 
applies only to residential property, con-
structive eviction is still applicable to 
non-residential property. 

There is an implied covenant of quiet 
enjoyment that the tenant will not be de-
prived of peaceful possession of the pre-
mises, nor substantially disturbed in the 
use and enjoyment of the premises by the 
landlord or persons claiming under him. 
The covenant is broken if the landlord 
does or omits to do an act which deprives 
the tenant, not only of a physical part of 
the premises (actual eviction) but also of 
the use and enjoyment of them (construc-
tive eviction). Thus it has been held that 
withholding of steam needed for man-
ufacturing by the tenant is a constructive 
eviction.' 

At law the tenant's abandonment of the 
leased premises must take place with a 
reasonable time after the constructive 
eviction, but it has been held that "aban-
donment'' of the premises is not essential 
to equitable relief.2 This may be of lesser 
significance under the new Mas-
sachusetts Rules of Civil Procedure to 
take effect on July I, 1974. 

Implied warranty of fitness 
Although this section is concerned essen-
tially with liability, it is considered more 
appropriate to place warranties under the 
general heading of rights and duties .. The 
general rule is that the lessor is not liable 
for concealed defects .1 Furnished dwel-
lings for a "short term" provide one ex-
ception to this rule. The rationale for lia-
bility is that the person hiring the fur-
nished dwelling pays for the opportunity 
of enjoying it without delay and without 
the expense of preparing it for use. 2 

In Ingalls v. Hobbs it was held that one 
who for a short term of a few days, weeks, 
or months lets a fully furnished house, 
supposedly equipped for immediate oc-
cupancy as a dwelling without the neces-
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sity of any fitting up or furnishing by the 
tenant, impliedly agrees that the house 
and its appointments are suitable for 
occupation. 3 In Horton v. lvlarston the 
'' short term·• was extended to a nine 
month lease. 4 

This warranty is both narrower and 
broader than the warranty of habitability. 
It is narrower in the sense that it applies 
only to short term demises; the court has 
refused to extend it to unfurnished 
apartments, partly furnished dwellings 
or commercial property; and recovery 
has been limited to the lessee because of 
the contract privity requirements. 5 Yet, 
the warranty is broader in that it extends 
to more and different defects than the 
warranty of habitability, and there is no 
doubt that there can be recovery in tort 
for breach of this warranty. 6 For exam-
ple: in Hacker v. Nitschke where a beach 
cottage was rented for four weeks, this 
principle was extended to apply to an ac-
tion of tort by the tenant to recover for 
injuries caused by a defective ladder in-
cluded in the furnishings for easy access 
to the upper berth of bunk bed. 7 It is very 
doubtful that the ladder would be con-
strued as a facility ''vital to the use of the 
premises for residential purposes" within 
the meaning of habitability. 

To further illustrate this point, there is 
the case of the man who slipped on a piece 
of soap embedded in a crack in the 
linoleum at the top of a stairway adjacent 
to his room. 8 The plaintiff had rented a 
room from the defendant, which included 
use of a small kitchenette on the landing 
and hallway area on the second floor. Be-
fore retiring for the night, he left his room 
and went to the landing at the top of the 
stairway to see if the lights were out. At 
this time he slipped on the soap embed-
ded in a crack and fell down the stairs 
injuring himself. The lower court found 
for the plaintiff on the basis of the fitness 
principle. The Superior Court reversed 
on the ground that there was no demise, 
and stated obiter dictum, "Because of 
this disposition of the case, we need not 
decide whether the piece of soap on the 
landing was such a defect as to bring the 
case within the Ingalls rule. " 9 

This approach is useful in its limited 
application to recover damages for it is a 
form of strict liability. Moreover, one can 
certainly use the underlying rationale to 
argue for recovery in tort under the war-
ranty of habitability since this issue was 
not decided in Hemingway. 10 

Express Warranties 
If the express warranty is a statement of 
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fact, and not of opinion (i.e., dealer· s 
talk), is false in a material respect, and the 
tenant relies thereon to his detriment, the 
tenant will have the same remedies as in 
the case of fraud or deceit. 1 Such a war-
ranty is subject to disclaimers. 2 

Care must be taken to distinguish 
fraudulent misrepresentations for which 
the lessor will always be liable. 3 

Summary Process 
Summary process is a statutory proce-
dure whereby the landlord may recover 
possession of the leased premises if he 
falls into one of the eight enumerated 
categories of persons who may bring an 
action. 1 Self-help is no longer authorized 
in Mass. The landlord goes into District 
Court, Superior Court, or the Housing 
Court in his jurisdiction and obtains a writ 
in the form of an original summons which 
directs the tenant to answer to the com-
plaint that he holds the premises against 
the right of the landlord. 2 If the landlord 
prevails, he receives a writ of possession 
which directs an officer to evict the 
tenant. 3 

Proper notice for termination of the 
tenancy must be given or the action fails. 4 

Essentially there are two other defenses 
to an action of summary process: (1) 
G.L.c. 239 §8A discussed supra; and (2) 
G.L.c. 239 §2A whereby the commence-
ment of such an action against a tenant 
within six months after the reporting of a 
violation of the law or tenant's union ac-
tivity creates a rebuttable presumption 
that such action is a reprisal against the 
tenant. 

In addition, tenants who are so vic-
timized are allowed to institute a private 
action for damages with a minimum re-
covery of one month's rent and a max-
imum recovery of three month's rent, or 
the actual damages sustained by the ten-
ant, whichever is greater, and the costs of 
the suit, including reasonable attorney's 
fees. 5 

A tenant can also obtain a stay of ex-
ecution of judgment for possession (ex-
cept for nonpayment of rent) for a period 
up to six months in some cases. 6 The 
judgment of the District Court may be 
appealed to the Superior Court for a trial 
de novo causing further delay. 7 Appeal 
bonds may be waived after judgment 
where the tenant is indigent and the court 
is satisfied the defense presented is not 
frivolous. 8 

In a rent controlled city or town, a land-
lord seeking to recover possession of a 
controlled rental unit must apply to the 

board or administrator for a certificate of 
eviction or be subject to criminal 
prosecution. 9 Furthermore, evictions of 
tenants from controlled rental units are 
prohibited except upon one of the enum-
erated grounds. 10 Among these ten 
grounds are the failure to pay rent and 
"for any other just cause, provided that 
his [the landlord's] purpose is not in con-
flict with the provisions and purposes of 
this act.'' 11 

In this respect, rent control legislation 
is superimposed upon traditional 
landlord-tenant law. 

Rent and eviction controF 
In 1970 the Legislature enacted the Acts 
of 1970. c. 842, enabling any city or town, 
with a population of fifty thousand or 
more, to accept this act controlling rents 
and evictions. 2 In Marshal House, Inc. v. 
Rent Control Board of Brookline it was 
held that the Enabling Act (c. 842) and the 
rent control by-law for the town of Brook-
line, passed pursuant to the Enabling Act, 
are constitutional on their face. 3 

The Acts of 1970, c. 842, grants the city 
or town's rent control board or adminis-
trator general, broad, regulatory powers; 
unencumbered by various restrictions 
and exceptions inc. 842 §3 to deal with its 
particular housing crisis. For example, a 
town may apply rent control to owner-
occupied two or three family houses, 
notwithstanding c. 842§3(b)7. 4 These 
powers also include investigatory and 
rule-making authority. 3 

The general mechanisms of rent con-
trol include: (1) "the six month roll back 
rule'' that the maximum rent of a control-
led rental unit shall be the rent charged 
the occupant six months prior to accep-
tance of the act; 6 (2) a maximum rent to be 
charged in any controlled unit:7 (3) indi-
vidual petitions by the landlord or tenant 
for individual adjustments either upward 
or downward; 8 (4) the board may remove 
maximum rental levels from any class of 
controlled units if it determines that the 
shortage of that type of unit at those rent-
al levels has ceased;9 (5) and the landlord 
is entitled to a "fair net operating in-
come'' to ensure him a reasonable return 
of his investment. 10 A great deal of con-
troversy centers about what a ''fair net 
operating income" is. The definition ofit 
is essentially determined by the local 
board or administrator. 

There are severe civil remedies and 
criminal penalties for non-compliance, 

Continued on page 24 



DRUGS AND THE LAW 
EDITOR'S NOTE - DRUGS From the squalid, teeming wuvs of the urbun ghetto to the too-green lawns of 
prosperous suburbia, the word evokes visceral visions of hell. violence and impe~ding societal destruction. Drug 
abuse is a comparatively new phenomenon and as such has severely challengea and taxed thl' rmagmatwn and, 
resources of the legal community. in this issue, the Editors o{THE ADVOCATE o.fl'er our readers an assemblag': l~/ 
viewpoints. In a sense. each writer is simply describing the portion of the problem whic/1 h_e knows he st 111 his . 
professional capacity, be it as defense counsel, prosecutor, or physician. No overall solutwn rs <~[fered nor was this 
our purpose. Rather, it is hoped that the ideas presented here will serve to educate and perhaps prol'CJke a /Jetter legal 
response to the problem of drug abuse. As lawyers-it is our problem; it is our 11·c1r. Until it is solved or won we are all 
the vanquished and none the victor. 

ditorial 
by Judd J. Carhart 
Editor-In-Chief 

On January 1, 1971 the Massachusetts 
General Court enacted into law what it 
considered to be one of the most progres-
sive steps ever taken in the area of crimi-
nal prosecution of drug offenses. The sta-
tute took effect as Massachusetts General 
Laws Chapter 123 Sections 38-55 and 
sought to deal in an intelligent and enligh-
tened manner with what has become one 
of society's most pressing problems. The 
most progressive aspect of this statute is 
that it attempts to initiate a system of 
pre-trial diversion of certain drug offense 
cases from criminal prosecution to 
therapy. The need for a statute providing 
for such pre-trial diversion has long been 
enunciated by those cognizant of the re-
curring cycle of incarceration and addic-
tion by drug offenders. As a means of 
meeting this need, however, Chapter 123 
has failed. 

The three most critical sections of the 
statute in relation to the prosecution of 
drug offenses are sections 4 7, 48, and 49. 
Of these, Section 4 7 is the most progres-
sive and hence, the most controversial. It 
provides for treatment in lieu of prosecu-
tion for those who are charged with a drug 
offense other than manufacture or sale. 
The statute provides that those who are 
deemed either "drug addicted" or "drug 
dependent" may qualify to have their 
cases stayed and receive treatment. In 
cases of first offenders a stay of the crimi-
nal proceedings is mandatory upon the 
defendant's request for treatment, while 
a stay of criminal proceedings is dis-
cretionary for repeating offenders. Upon 

successful completion of the prescribed 
treatment the Court must dismiss the 
charge against the defendant. 

Sections 48 and 49 do not provide for 
treatment but they do provide for evalua-
tion of the defendant by a psychiatrist in 
order to determine any possible depen-
dence or addiction. As an alternative. 
Section 49 provides for treatment for drug 
dependency or addiction as a condition of 
probation upon a suspended sentence. 
Section 48 can be used in the prosecution 
of crimes other than drug offenses, in 
which the defendant requests evaluation 
after he has been convicted. In cases 
where dependence or addiction are 
found, the only avenue open to the Court 
are either to order treatment at a penal 
facility or to suspend the sentence and 
order treatment in accordance with pro-
visions of Section 49. 

The provisions of Chapter 123 appear 
to take a major step towards dealing with 
the drug problem in a reasonable manner. 
Although the theoretical solution to a 

major aspect of the drug problem appears 
to have been reached. the implementa-
tion of this solution has failed miserably. 
The ultimate goal of dealing with drug 
cases through treatment rather than in-
carceration has not been attained for a 
number of reasons. No single organiza-
tion has acted to block the General 
Court's intent, but several have refused, 
or are unable to comply with the mandate 
handed to them by the Legislature. 

In order to effectively assess the 
reasons for the failure of Chapter 123, it is 
necessary to analyze the effect of the law 
and its implementation by various agen-
cies. ff the legislative intent was to treat 
rather than incarcerate the drug abuser, 
then it is clear that Section 47 must be 
used more often than it is currently being 
used. Since this section is mandatory 
only for first offenders the Courts have 
been reluctant to use it when they have 
the alternative of suspending the sen-
tence and prescribing treatment. 

The Court's reluctance to use Section 
47 is not unfounded. Section 47 contem-
plates an up-to-date analysis and report to 
the Court of the progress of the individual 
committed to the care of the Department 
of Mental Health. By its own admission, 
the Department of Mental Health has 
been unable and remains unable to make 
an effective evaluation of all drug cases 
referred to its care. The reason for this 
inability is directly related to the 
Department's shortage of personnel. 
Without a trained staff to evaluate the 
defendant's progress, contact with the 
Court is lost and the use of Section 47 
becomes unpalatable to the Court. 

Another problem that stands in the way 
of the effective implementation of Sec-
tion 4 7 is the stigma attached to being 

Continued on page 20 
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A Defense Attorney's View 
of Drug Law Enforcement 

at the Local Level 

Editor's Note: Attorney Richard L. Zis-
son is a partner in the law firm of Zisson 
and Benjoya, Boston, Massachusetts; In-
structor in law, Suffolk University Law 
School; counsel to Massachusetts Nar-
cotic Enforcement Officers Association; 
consultant to Drug Section of the De-
partment of the Attorney General, Com-
monwealth of Massachusetts. Mr. Zisson 
is a graduate of Boston University B.S. 
1964 and Suffolk University Law School 
J.D. 1967. 
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by Richard L. Zisson 

As a practicing defense attorney who 
has been involved with nearly 2,000 drug 
cases, I have been witness to many of the 
problems confronting law enforcement at 
both the Federal and local level. This 
critique will focus upon some of the prob-
lems confronting local police depart-
ments in their dealings with the drug law 
violator. 

The one factor that should be evident 
to any attorney who defends drug cases 
against local police departments is the 
lack of dniformity of competence in the 
prosecution of those cases. That is, the 
quality and professionalism in the prep-
aration and prosecution of such cases 
vary substantially according to the par-
ticular agency and/or officer involved. 
Quite commonly two police officers will 
confront an almost identical set of facts 
and because of the difference in compe-
tence or attitude of the particular officers, 
one case will result in a conviction where 
the other will require a dismissal due to 
the illegality of a search. 

This lack of uniformity manifests itself 
most frequently when an officer is called 
upon to draft an affidavit in support of a 
search warrant. There seems to be a sig-
nificant flaw in the administration of the 
police function when an officer has suffi-
cient probable cause to obtain a search 
warrant but because of his lack of train-
ing, or the lack of resources from which 
he can draw, he cannot adequately com-
mit the relevant facts to paper so that his 
affidavit can withstand the test of judicial 
scrutiny. Such errors are costly and are of 
the type which undermine the confidence 
that the public has in the police. 

What is more disappointing and costly 
to our system of criminal justice is the 
repetition of a particular error by the 
same police officer in case after case. I 
have in mind one officer in a local police 
department in Massachusetts who never 
includes in the body of his search warrant 

affidavit the date when an informant 
might have seen certain drugs at the loca-
tion in question thereby raising the issue 
of whether or not the information from 
the informant was fresh. I have a brief 
dealing with this issue all prepared for 
filing in anticipation of confronting one of 
this officer's afffidavits. I have already 
discovered this defect on three separate 
affidavits all sworn to by the same officer. 

This officer's consistent error is a man-
ifestation of several shortcomings com-
mon to many local police departments. In 
the case of this officer, he might not have 
been adequately trained to keep abreast 
of the latest court decisions affecting 
Fourth Amendment rights; he just might 
not want to change old habits ingrained in 
him over the years; or more importantly, 
he might not have been properly super-
vised. Proper supervision by a trained 
police administrator and/or a competent 
legal advisor could prevent a recurrence 
of the problem. 

My experience as a police officer prior 
to becoming an attorney has given me 
some additional insight in analyzing the 
shortcomings of drug law enforcement. 
The police in this country have suffered 
from the fact that demands were suddenly 
made upon them for which they were to-
tally unprepared. Drug abuse, which 
started affecting all levels of society in the 
1960's caught the police both unprepared 
and ill equipped. Yet, police were thrust 
into the front lines. In most police de-
partments there were only a few narcotics 
specialists and these men were used 
primarily in the urban ghetto setting. 
Suddenly, traffic patrolmen in white mid-
dle class areas were stopping people for 
traffic violations and unexpectedly dis-
covering white powdery substances and 
greenish-brown vegetable-like sub-
stances. These officers were totally puz-
zled and perplexed as to how they should 
handle the situation. From this lack of 



drug enforcement experience by street 
patrolmen, an interesting interplay 
emerged among the various members of 
the local police unit. The trained narcotic 
specialists, if there were any, savv· the op-
portunity to form elitist cliques and 
power factions within the department and 
therefore were slow in disseminating the 
necessary expertise to street patrolmen 
for fear of weakening their power base, 
Petty jealousies flourished. Many pa-
trolmen who were interested in acquiring 
the sophisticated skills necessary to en-
force the drug laws were, to state it sim-
ply, "turned-off'. The narcotics educa-
tion schools that did exist at the time were 
usually attended by higher ranking offic-
ers who never worked in the streets 
themselves. Many patrolmen were all too 
quick to call a narcotics detective to the 
scene of a motor vehicle accident after 
they discovered a bag of marijuana on 
the front seat of a vehicle and would 
thereby waste manpower and perpetuate 
their own ignorance. 

This attitude is changing, but the 
change is not as rapid as some would have 
us believe. The street patrolman today 
has to be blind or criminally negligent to 
avoid narcotics arrests. The adminis-
trators of most police departments have 
begun to realize this and are allowing 
more of their men to attend state and fed-
erally sponsored training schools in the 
area of narcotics law enforcement. 

Since 1969 I have been a consultant and 
instructor at the training schools for law 
enforcement officers sponsored by the 
Drug Abuse Section of the Massachusetts 
Attorney General's Office. In this capac-
ity I have come in contact with literally 
thousands of police officers in a class-
room setting. Many of these men com-
plain that they are finding it extremely 
difficult to keep abreast of the latest judi-
cial decisions dealing with the areas of 
arrest, search and seizure. They further 
indicate that when they are able to read 
the latest cases, further problems arise 
since many times a new case might be in 
direct conflict with a long-standing de-
partmental policy which police adminis-
trators might not be that quick to change. 
This is particularly true in the area of 
police inventories of motor vehicles 
which have been towed under question-
able circumstances to a police garage for 
"safe keeping". Police administrators 
have justified such inventories made 
without a warrant and without probable 
cause as being for "the protection of the 
owner'' when they are in my opinion 
nothing more than warrantless explor-
atory searches made in violation of the 

Fourth Amendment. The officer gets dis-
couraged when the evidence found during 
the "inventory" is excluded at the trial 
although he was following a strict de-
partment al policy in conducting the 
search. 

As an example of how police adminis-
trators have failed to provide for dissemi-
nation of necessary information to the 
patrolman on the street, I recall an infor-
mal survey which I took over the past few 
years while instructing at the Attorney 
General's Drug Education School in Bos-
ton. In 1969 the United States Supreme 
Court in Chime/ v. Col(fornia, 395 U.S. 
752 (1969) established a precedent that 
limited the scope of a search incident to a 
lawful arrest and therefore modified and 
codified a vital aspect of the job of every 
policeman. 

Within one month of the publication of 
that decision, I asked a class of approxi-
mately seventy police officers whether or 
not they had ever heard of the Chime! 
case. Ninety-five percent responded 
"No". One year later I asked the same 
question and fifty percent responded 
·'No". As recently as December 1973, 
four years after the case had been de-
cided, I asked the same question and still 
twenty percent responded in the nega-
tive. Such a poor showing indicates to me 
that the communication gap between 
police administrators and the men they 
supervise still exists. 

My views are not all negative. I have 
found the efforts of many police depart-
ments in the area of drug law enforcement 
to be quite encouraging. As an example I 
cite the efficacy of police performance in 
Barnstable County as being comparable 
to any law enforcement effort in New En-
gland at either the federaL state or local 
levels. 

What is primarily a semi-rural com-
munity, the population of Barnstable 
County, which encompasses Cape Cod. 
swells to staggering proportions in the 
summer. Along with this seasonal influx 
of people comes every imaginable type of 
drug abuse problem to plague the seven-
teen local police departments. To deal 
with this crisis situation the police de-
partments on Cape Cod decided a few 
years ago to pool their efforts and form an 
association of narcotic enforcement of-
ficers. They now share their information 
and use the resources of other depart-
ments in areas of expertise in which they 
are lacking. They share intelligence in-
formation and thereby avoid duplication 
and increase their efficiency. The associ-
ation holds monthly seminars on subjects 
vital to its work. These seminars deal 

with every aspect of the drug abuse prob-
lem. The association draws upon re-
sources in the Boston area for special lec-
tures on highly specialized areas of law 
enforcement. Police officers who are 
members of the association seem to be 
more aware of the legal principles that 
protect the 1ights of the individual. Their 
degree of competence is manifested in 
their high conviction rate. 

The Barnstable County experience il-
lustrates that the small size or limited re-
sources of a local police department does 
not necessarily preclude such a depart-
ment from being effective in fighting drug 
abuse. The seeking of competent advice 
and the pooling of resources seem to ade-
quately compensate for limited man-
power. 

Today, the police function vis-a-vis 
drug control and abuse is compounded in 
its difficulty. We have learned from ex-
perience that rehabilitation has become 
an additional issue toward which police 
must develop an approach. 

In order to deal more effectively with 
the community, the police must realize 
that most of those arrested for narcotics 
violations have had no dealings with law 
enforcement. They are not "typical crim-
inal types." The way they are treated 
during and after arrest will form the basis 
of their opinions and the opinions of their 
families toward the police function for 
many years to come. 

Police must be taught to realize that in 
many of these cases. they are dealing with 
highly disturbed and emotional people in 
need of serious help. In many instances 
the officer is thrust into an impossible 
dilemma. The statutes require him to 
prosecute and convict drug law violators 
while his training and personal instincts 
tell him to help people in need. Many 
police officers have done noble service 
when faced with these conflicts. Many 
have worked with local rehabilitation 
agencies in pointing the young offender in 
the right direction. It is not uncommon to 
see a police officer make a plea to the 
court on behalf of a defendant that he has 
arrested. However, there is not enough 
policy-making at the administration level 
to help the average policeman solve some 
of these conflicts. Often times an officer 
is severely criticized by his superiors for 
taking the time to participate in a young 
offender's rehabilitative process. 

Hopefully, the attitudes of police ad-
ministrators will change whereby a chief 
of police in a small town will not have to 
feel that he can eliminate the drug prob-

Continued on page 21 
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Chapter 889 -
The Greatest Show on Earth 

Associate Professor of Psychiatry 
Harvard Medical School and 
Director, City of Boston 
Drug Treatment Program 

"How can I beat the rap?" asks the 
defendant. "Easy!" is the reply. "Have 
yourself declared a drug-dependent per-
son. Then the judge will send you to a 
treatment facility and you're on your 
own. Doesn't that beat going to jail? Pro-
bation is too busy to keep track of you, 
man. When you are assigned to a treat-
ment facility, you can be out of trouble in 
no time at all. Split when you want to." 

The previous conversati:on, in one form 
or another, has been repeated hundreds 
of times over in Massachusetts since 
the enactment in 1969 of Chapter 889 
of the Enactments of the General Court. 
Simply stated, Chapter 889 created a Di-
vision of Drug Rehabilitation within the 
Department of Mental Health in Mas-
sachusetts to take cognizance of all mat-
ters affecting drug dependency in the 
Commonwealth. Under this same stat-
ute, the Division of Drug Rehabilitation 
was charged with the creation of treat-
ment facilities for drug-dependent per-
sons; both inpatient and outpatient ser-
vices as well as residential after-care 
facilities and penal treatment facilities. 
Section 132 of Chapter 889 permits any 
person believing he is a drug-dependent 
person to apply for admission to a treat-
ment facility and to obtain a psychiatric 
evaluation to determine his drug depen-
dency. Section 134 permits any individual 
charged with a drug offense to request of 
the court an examination to determine 
drug dependency, and if the psychiatric 
evaluation determines that the defendant 
is drug-dependent, the defendant may re-
quest commitment to the Division of 
Drug Rehabilitation for treatment. For-
tunately, the court is given permission 
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under Section 134 to consider the past 
criminal record of the defendant, the 
availability of adequate and appropriate 
treatment at a treatment facility, and the 
nature of the offense with which the de-
fendant is charged when it considers 
granting a request for commitment to the 
Division of Drug Rehabilitation. 

Section 135 of Chapter 889 gives the 
same right to request psychiatric evalua-
tion for drug dependency to any person 
found guilty of a violation of any law 
other than a drug offense. Under this Sec-
tion when the defendant is judged drug-
dependent, the court can order that the 
defendant be afforded treatment at a 
penal facility if he is to be confined, or, 
the court may order a period of probation 
with treatment imposed as a condition of 
probation. In this last circumstance, 
under the law, if the defendant does not 
cooperate with the treatment which is a 
condition of probation, the administrator 
of the treatment facility "may make a 
report" to the court which can then con-
sider this conduct as a breach of proba-
tion. 

To the casual observer, these provi-
sions of Chapter 889 seem to constitute a 
reasonable and humanitarian approach to 
the problems of drug dependency. Con-
versely, for one who is versed in the cun-
ning, conning, and guile of the drug-
dependent person, Chapter 889 has holes 
in it large enough for the entire population 
of Walpole Prison to emerge. Specifi-
cally, the major defects are three in 
number, and involve (1) the ability of a 
psychiatrist to properly assess drug de-
pendency, (2) the availability of adequate 
and appropriate treatment facilities, and 
(3) the availability of adequate and ap-
propriate probation officer follow-up of 
persons assigned to or committed to the 
Division of Drug Rehabilitation. 

To elaborate on these defects, let us 
consider first the psychiatric evaluation 

of drug dependency. It can be stated 
categorically that the psychiatric evalua-
tion for drug dependency is almost totally 
dependent on the history of drug use pro-
vided by the patient. What other informa-
tion can the psychiatrist rely on? 
Psychiatrists might decide to obtain sev-
eral urine samples from the patient over a 
period of days while the patient is free in 
the community with access to drugs and, 
then, if the urine tests showed the pres-
ence of drugs of abuse, the psychiatrist 
could decide that the patient was drug-
dependent. In fact, current drug use, 
even as measured by urine testing, would 
determine current use and nothing more. 
Moreover, urine tests are not required by 
the statute for the assessment of drug de-
pendency and are generally not used by 
the psychiatrist in performing his evalua-
tion. The psychiatrist might examine the 
patient for physical signs of drug use, i.e., 
fresh injection sites or the scars, "track 
marks," of many previous intravenous 
injections, but, fresh injection sites or 
their appearance can be created by an 
interested defendant using a pin and a few 
minutes of time. To complicate the mat-
ter, the appearance of old track marks 
would indicate no more than the fact that 
at sometime in the past the patient used 
intravenous substances and would give 
no information about current drug de-
pendency. In short, the psychiatrist is 
forced to make, at best, an educated 
guess concerning the individual's depen-
dence on drugs. Moreover, when the 
psychiatrist is asked to comment on the 
possible benefit of treatment to the drug 
addict or drugsdependent person, the 
psychiatrist is forced to attempt an as-
sessment of the patient's motivation for 
treatment. Accurate assessment of 
treatment motivation is next to impossi-
ble and can be done with effectiveness in 
probably no more than 1% of cases. 

Secondly, to elaborate on the adequacy 



and appropriateness of treatment for a 
particular drug-dependent person, it can 
be stated for drug-dependent persons as 
for alcoholics that it is exceedingly dif-
ficult to predict in advance whether or not 
any particular treatment will work for any 
individual patient. The standard 
psychiatric treatments of individual or 
group psychotherapy have been notori-
ous failures with drug-dependent per-
sons. Inpatient detoxification units gen-
erally operate with a three, four or five 
percent success rate. Rap sessions, 
therapeutic communities, outpatient de-
toxification programs, and methadone 
maintenance share in common an ex-
tremely low rate of success in providing 
the definitive treatment which leads an 
individual to a drug-free state which can 
be maintained. 

The third defect rests not with Chapter 
889, but with a mistaken assumption by 
those persons who drafted Chapter 889 
that the system in Massachusetts for pro-
bation follow-up and supervision is ade-
quate. In fact, the Commonwealth has a 
system for supervision of probation that 
is spotty and tarnished by excessive case 
loads. Nonexistent supervision of a pro-
bationer suggests to the drug-dependent 
person that the "system" is '·creaking 
with age" and relatively unimportant. 
These comments are not intended to re-
flect adversely on highly motivated pro-
bation officers. The problem rests with 
their case overloads. The fault in the sys-
tem is not with the Probation Department 
or the probation officers themselves, but 
with the mistaken notion in Mas-
sachusetts that one gets something for 
nothing. One should express no surprise 
when a state institution that has been set 
up to fail does, in fact, fail. Underpaid 
employees, work overloads and limited 
budgets guarantee limited success or fail-
ure in any enterprise. 

To consider some of the less glaring 
defects of Chapter 889, we must consider 
the statutory definition of a ''drug-
dependent person"; more specifically, 
'' a person who is unable to function effec-
tively and whose inability to do so causes 
or results from the use of a dependency-
related drug." A "dependency-related 
drug'' is further defined as' 'a narcotic or 
harmful drug.'• The definitions go no 
further and I am forced to ask what does it 
mean to function effectively, and, fur-
thermore, what is a harmful drug? Al-
though it seems unlikely that the authors 
of this legislation had in mind a cigarette 
smoker with chronic lung disease, the de-
finitions seem to fit such a person. 
Moreover, if an individual uses 

dependency-related drugs regularly and 
is psychologically and physically depen-
dent on those drugs while at the same 
time maintaining a high level of effective 
function at his work, in his home, and in 
his community, would that person be in-
eligible for the "protections" afforded a 
"drug-dependent person" by Chapter 
889. 

Although the intent of Chapter 889 was 
to provide treatment rather than incar-
cerati011 for drug addicts and drug users 
who would benefit from treatment, the 
statute assumes that someone is in a posi-
tion to accurately judge whether or not an 
individual patient can, in fact, benefit 
from treatment. The facts of life in drug 
treatment make it impossible to predict 
with any degree of certainty whether a 
particular patient will do well with any 
particular treatment. The net result has 
been that the courts regularly receive 
recommendations from psychiatrists, 
doctors, and drug counselors to the effect 
that a particular patient will benefit from 
treatment when this statement consti-
tutes little more than a pious hope that the 
individual, confronted with another 
treatment situation, might make some 
therapeutic gains. I strongly suspect that 
most judges in the Commonwealth have 
yet to encounter their first letter stating 
that a drug-dependent person would not 
benefit from treatment. The net result of 
this statute or of any other statute which 
attempts to base the administration of jus-
tice on an unrealistic notion of the ability 
of the medical profession to accurately 
assess an individual's motivation for 
treatment or to predict the future, i.e., to 
predict that a patient will benefit from 
treatment, must create, at least temporar-
ily, its own special form of judicial chaos. 
Because drug dependency and addiction 
as covered under Chapter 889 can be 
viewed as illnesses sharing the same 
treatment limitations as alcoholism, it 
seems only a matter of time until the 
judges in Massachusetts recognize that 
seeking an evaluation for drug depen-
dency is seeking the obvious. 

Some of the district courts in Mas-
sachusetts have already created screen-
ing boards for the purpose of more care-
fully evaluating drug-dependent persons 
and for the purpose of acting in an advi-
sory capacity in regard to treatment rec-
ommendations for any drug-dependent 
persons appearing before the courts. As 
the screening boards have been consti-
tuted to date, they constitute a very spe-
cial conflict of interest. Specifically, 
when a screening board is comprised of 

representatives from a variety of treat-
ment programs, and, when those same 
treatment programs require patients to 
obtain treatment dollars for the continua-
tion of those same treatment programs, 
there exists a clear bias in the minds of the 
screening board members in favor of rec-
ommending defendants for treatment. It 
is my contention that this conflict of in-
terest would exist in all drug screening 
boards constituted of representatives 
from existing treatment programs as long 
as those same treatment programs 
needed patients. In Massachusetts at the 
present time with a majority of scarce 
state drug treatment dollars going to 
self-help or therapeutic communities, 
treatment programs which have little 
popularity with drug-dependent persons, 
this conflict is painfully obvious. Since 
state and Federal treatment dollars flow 
to programs in proportion to the numbers 
of patients treated or in treatment, pro-
grams need patients to stay in business. 
In street parlance, "running a number on 
the judge" is, therefore, standard prac-
tice for the drug-dependent person and 
becomes fair game for treatment pro-
grams. For the programs, this practice 
constitutes survival. 

Another major defect in Chapter 889 
concerns the assignment, by default, of 
excessive and unreasonable powers to 
the Director of the Division of Drug Re-
habilitation, i.e., the Assistant Commis-
sioner of Mental Health for Drug Re-
habilitation. By failing to call for reports 
of performance of the Division which in-
clude data on cost effectiveness of the 
Division's activities, the legislative 
branch of state government permitted 
Massachusetts to develop an experimen-
tal approach to drug treatment which by 
1974, five years after passage of Chapter 
889, has no demonstrated efficacy. The 
loosely defined "treatment" of 889 has 
become an elixir of highly uncertain na-
ture, dispensed as though it were penicil-
lin, to an unsuspecting public under the 
name of ''self help''. This form of human 
experimentation, customarily subjected 
to careful review by human studies com-
mittees, has been foisted on Mas-
sachusetts as though it were an estab-
lished and effective treatment. It is not! 
The prestigious 2nd Report of the Na-
tional Commission on Marihuana and 
Drug Abuse, published in March of 1973. 
had this to say of our major drug treat-
ment effort in Massachusetts: ''The 
dramatic rehabilitation of those drug-
dependent persons who complete long-

Continued on page 21 
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Solutions to Drug Abuse 
One District Attorney's Approach 

In 1967 George Burke was sworn in as 
District Attorney for Norfolk County 
which, as a suburban county of Boston, is 
comprised of 535,000 residents in 28 cities 
and towns. Immediately confronting the 
new District Attorney was the burgeon-
ing number of indictments especially in 
offenses of the drug laws. More than 
fifty-percent of the 1%7 grand jury in-
dictments were for drug and drug related 
crimes. What gave D.A. Burke more 
reason to pause was the increasing trend 
of younger and younger people corning 
before the court for these drug offenses, 
compromising their health and risking 
their futures. 

It became clear that the punitive as-
pects of dealing with drug cases were in-
effective. Confusion, lack of accurate 
drug abuse information and a host of 
poorly compiled statistics left leaders at 
every level of government and commun-
ity all but impotent against this newly de-
veloping culture. 

Historically, the small but very effec-
tive Federal Bureau of Narcotics and 
Dangerous Drugs was the only agency 
that was then dealing with drug related 
crimes; such crimes were a perennial 
problem found mostly in the poor corn• 
munities of large cities. 

The proliferation and complexity of the 
drug abuse epidemic which took hold of 
this country in the early sixties could no 
longer be dealt with from a strictly law 
enforcement viewpoint. Yet law en-
forcement personnel had more of a com-
prehensive knowledge of the problem 
than did members of specialized disci-
plines such as medicine, psychiatry, reli-
gion and other social sciences. This 
knowledge of the drug problem could be 
used and so it would be. 

Taking up his duties, District Attorney 
Burke launched an all-out investigation of 
the drug problem in Norfolk County. The 
chiefs of police and state police submitted 
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reports. A clear and startling picture was 
beginning to emerge. The drug problem 
was not a fad that would die out readily. 
Unless some definitive action was taken 
more young people would continue to jam 
the courts, damaging their minds and 
bodies. They would become enslaved by 
their recreational chemicals, at times kill-
ing themselves with overdoses. 

District Attorney Burke began his 
counter-offensive on drug abuse quite 
simply by getting the word out. The Dis-
trict Attorney would admonish the audi-
ences of the fraternal, social, civic, religi-
ous, professional, business and govern-
mental groups to become well informed 
about the nature of these drugs, to speak 
freely with their children about them and 
above all to become involved in dealing 
with the drug problem in their towns. 

Efforts to deal with the problem were 
broken down into 3 areas: law enforce-
ment, rehabililitation and education. A 
bill was submitted to the state legislature 
which would establish a drug unit in the 
District Attorney's Office of Norfolk 
County. In 1969 Governor Sargent signed 
the bill into law, creating for the first time 
two full time drug investigators and 
educators in the office of the dist1ict at-
torney. 

Many requests were corning from the 
schools in Norfolk County to have the 
district attorney's office address them at 
weekly assemblies. The drug unit re-
sponded to these requests by teachers 
and students for facts concerning drugs. 
Credibility increased for the drug team 
when students, parents and teachers 
found that far from the stereotyped image 
of a one-sided, hard-nosed law enforce-
ment oriented lecture, the District 
Attorney's drug educators were present-
ing cold facts for decision making, with-
out moralizing or frightening the listener. 
The skeptics found that an unbiased pre-
sentation of the drug dilemma and sug-

gested alternatives could be given by a 
chief prosecution office in an understand-
ing and comprehensive manner. The 
Drug Unit has directed their efforts into 
these areas: 

Pharmacology: describe accurately and 
without exaggeration the effects of the 
many differently abused drugs on the 
mind and body. 

Communication: appraise the media of 
drug facts and request its cooperation in 
factual and non-sensational reporting of 
drug abuse incidents. 

Education: encourage school superin-
tendents to fulfill the state law requiring 
mandatory drug abuse instruction. Carry 
out workshops for teachers and offer con-
fidential assistance in time of need. 

Law Enforcement: seek coordination 
and cooperation with other agencies. In-
stitute a county-wide Narcotics Officers 
Program. 

Parents: show them understanding of 
their problems and means of coping with 
the pressures of school, home and soci" 
ety. 

The Law: strive for revamping drug law 
relative to prohibition and rehabilitation. 

Rehabilitation: encourage concept of 
half-way houses as a useful means of 
treating the drug dependent person. 

Court: make just and humane recom-
mendations to judges. 

Family and Profession: promote a pol-
icy of openness and sharing among those 
working in the drug and youth fields. 

While active in all these areas, the Dis-
trict Attorney's Drug Unit planned and 
carried out an eight week conference 
"Mass Attack Against Drugs," for 
teachers and other professionals. After 
the conference the Drug Unit expanded in 
personnel and evolved into a specialized 
educational and counselling unit. 



IN-SCHOOL DRUG EDUCATION 
PROGRAM 
The school year 1970-1971 saw a de-
velopment of the Norfolk District 
Attorney's Drug Program from a general 
awareness-raising effort among student 
groups, P. T.A. 's, fraternal and social or-
ganizations that reflect a cross section of 
communities to a more specific approach 
to the individual experimenter, casual 
user or heavily dependent user of control-
led substances among the youth. 

This approach was first used in two 
pilot programs during 1970-71 school year 
at Bicknell Junior High in Weymouth at 
the invitation of the Principal, Mr. John 
Cotter and in Avon Junior and Senior 
High School at the request of Mr. 
Shanahan, High School Principal. 

Upon invitation of the school adminis-
trators, a schedule was arranged that al-
lowed for a drug education workshop for 
the teachers of the school calculated to 
stimulate their interest in the problems of 
students and to supply them with basic 
drug information. In this way, even with-
out an on-going school program, knowl-
edgeable and open teachers hopefully 
would serve as a reinforcement and a fol-
low up of the District Attorney's pro-
gram. 

The main part of the program, contact 
with the students, opened with a general 
assembly (more than one if the number of 
students in the school would require it), at 
which the drug educators introduced 
themselves, presented a brief audio-
visual on some aspect of the drug problem 
and then conducted a question and an-
swer period. This opening assembly 
served merely as an introduction and 
orientation for the students and offered 
the educators an opportunity to explain 
their part in the Dist1ict Attorney's office 
as non-law enforcement, to emphasize 
the importance of personal responsibility 
and decision-making and to assure them 
that complete confidentiality would 
characterize the drug education program. 

On a designated day each week for four 
or five weeks, the drug educators visited 
the schools, conducting classes some-
times five, six or seven periods a day, 
depending on the schedule. Often all the 
classes of a particular subject such as his-
tory, science, English more than the 
others, since all students were obliged to 
attend these classes and all would thereby 
meet the drug educators several times in a 
small informal classroom setting. 

The "drug day" at a school represents 
a full day of teaching for each of the Drug 

Educator-Counsellors often consisting of 
about 30 drug staff teaching hours in a 
day's visit at a school. To facilitate open 
and uninhibited discussion, teachers, 
often viewed by students as unacceptable 
authority figures, are nol present at class-
room sessions. 

The content of the discussion themes 
focuses on the various categories of 
drugs: marijuana (treated separately), the 
stimulants (including caffeine and 
nicotine), the depressants (with special 
emphasis on alcohol), the hallucinogens, 
and the opiates. Each session included a 
description of the drug (and its street-use 
eqnivalent where applicable), its origin, 
its medical use if any, its physical and 
psychological effects, the effects of ex-
perimental, occasional, and habitual use, 
the dependence (physical or psychologi-
cal) that may be generated by use of drugs 
and the legal consequences that may re-
sult upon their possession, use and sale. 

In these informal classroom sessions, 
student expression was encouraged 
through open, non-judgemental discus-
sion of various attitudes and beliefs about 
drugs and their place in life, and of the 
myths and inaccuracies currently in 
vogue. The rehabilitation modalities 
available to drug users were discussed 
with an explanation of court procedures 
and the new Massachusetts drug laws rel-
ative to controlled substances and to re-
habilitation in lieu of incarceration. 

Running through all the sessions with 
students is the thread of the importance of 
values, of the uniqueness and personal 
worth of each individual, of decision-
making based on adequate, reliable data, 
and of personal responsibility for deci-
sions and their consequences. 

At the beginning of the classroom ses-
sion, the names and office telephone 
numbers of the drug-educator-
counsellors are given for student use in 
cases of emergency, for information rela-
tive to classroom projects on drugs and 
for counselling. The drug staffs secre-
tary, Jeanne McBrine, is engaged in an 
on-going project of packaging and mailing 
literature and information in response to 
the hundreds of requests from students. 

Predictably, confidences relative to 
drug use and other problems were given 
the drug educators which school au-
thorities encouraged and respected. In 
the larger schools, therefore, an added 
service is offered in the form of counsel-
ling. 

One of the District Attorney's drug 
education staff will spend a day every two 
weeks at a school, making himself avail-

able to the students for consultation. This 
is only done when the school requests it 
and in so far as possible, the school guid-
ance personnel or adjustment counsellors 
are, with the student's permission, in-
volved in the proceedings. 

The effectiveness of the pilot programs 
was reflected in the often repeated re-
quest of the students that similar pro-
grams be initiated in elementary grades 
where the older students felt the children 
could be prepared for the decisions they 
are asked to make already in the 7th and 
8th grades relative to drugs and alcohol. 
The District Attorney's program was 
subsequently expanded downward to in-
clude the 4th grade. 

Before any classroom sessions with the 
students, as part of preparation, a Par-
ents' Night with the drug educator is ar-
ranged by the school administration in 
order that parents and guardians of the 
drug education program to be conducted 
in the classrooms of their children's 
school and to elicit general parental and 
home support for the drug education ef-
fort. The meeting serves also as a forum 
at which parents may voice objections 
and fears they might have and at which 
they become themselves exposed to the 
education and literature their children re-
ceive. 

The parents' response has been gener-
ally favorable as evidenced by new re-
quests to repeat the program in schools 
where their older children had found drug 
education helpful three years ago. The 
feed-back from students who had ad-
vanced to higher grades in other schools 
is encouraging in that many said they felt 
they had received helpful, reliable data 
for their own later decision making. But 
as with most educational efforts, effec-
tiveness will be judged only many years 
later in the lives of the students being 
educated today. 

From the pilot programs in Bicknell 
Junior High and Avon High School, the 
District Attorney's program, upon invita-
tion of school administrators, went into 
the whole Avon School System, into all 
the schools of Dedham, Weymouth, 
Plainville, Franklin, King Philip Regional 
Junior High and in parochial schools such 
as St. Mary's, Uxbridge, St. Catherine's, 
Norwood, Ursuline Academy in Ded-
ham, Sacred Heart, St. Ann's and St. 
Joseph's in Quincy, St. Francis and Sa-
cred Heart in Weymouth, St. Ann's in 
Weymouth, Font Bonne Academy in Mil-
ton and Archbishop William's High 
School in Braintree. 
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YOUTH AWARENESS PROGRAM PRE-TRIAL PROGRAM 
As the in-school student drug education On January 1, 1971, the Comprehensive 
program was taken up by the various Drug Rehabilitation and Treatment Act 
school systems, a new need was felt - (Chapter i23 of the General Laws) went 
more community involvement, especially into full effect as it affected drug law of-
of that part of the community closest to fenders. The new law gave drug depen-
the students, the family. From some dent persons an opportunity to seek re-
panic meetings of parents concerned habilitative help both before and after in-
aboutthe marijuana use oftheir teenagers volvement in drug law violations. At the 
came the Youth Awareness Program. same time this law freed the court to use 

This new community contact involves its discretion in disposing of cases accord-
getting people together in a neighborhood ing to the needs of the individual defcn-
for discussion, dialogue. and exchange in dants. 
an informal living room atmosphere, with For the first year and a half, the law did 
the help of a "facilitator''. not seem to be working too well for a 

Someone in the neighborhood takes the number of reasons: the Department of 
responsibility for hostjng •'the gathering'' Mental Health to whose care and super-
at which about 10 to 15 neighbors are vision the drug defendants were commit-
invited to take part in the discussions. A ted, lacked a system of supervision and 
larger group would prevent full participa- follow-up. Also, there was little, if any, 
tion by everyone present. A member of evaluation of the needs of the drug user 
District Attorney's Drug Education Unit that would lead the defendant into the 
acts as "facilitator". appropriate rehabilitation modality. 

To remedy this to some extent, the The facilitator's role is to make the Drug Unit initiated a pre-trial program in proceedings go smoothly, to remove ob- conjunction with the drug examination stacles that might impede discussion, to permitted by the law to determine drug clarify points where he can, and in gen- dependency and eligibility for treatment era! to assist the group to engage in open in lieu of prosecution. Before trial, the dialogue. At the first of such meetings the defendant is interviewed by a panel com-adults met usually without the young posed of a representative of the drug unit, people. But it was early seen that for an generally Mr. David Hayes, representa-
effective community program, young tives of rehabilitation facilities such as 
People and their input were a plus for Survival (Quincy) and Project Discovery 
open communication. (Framingham), to discover the needs and 

The YAP programs sprouted up in motivation of the defendant. During this 
Canton and spread to Westwood, Ran- informal interview, the drug law defen-
dolph, Holbrook, Weymouth and dant is asked about his drug use, his fam-
Quincy. When the drug staff was unable ily or school problems, his work record 
to take up the in-school program in Frank- and in general, any data that could be 
Jin until the following school year because used to make an appropriatr, recommen-
of commitments to other school systems, dation for his rehabilitation. The fact that 
a series of over 20 YAP programs was former users are on the panel minimizes 
successfully scheduled and completed as the chance of a defendant's "conning" 
a remote preparation for the projected the interviewers. 
student program to follow• The psychiatrist or medical doctor who 

The feedback from persons who had gives the "drug examination'' and the 
participated in YAP brought out the ad- panel members meet afterward to work 
vantages of this type of meeting over the out a ''consensus recommendation'' 
larger public meetings. Misconceptions, which is then given to the district attorney 
often left unchallenged in public meet- who must make the final recommenda-
ings, and misunderstandings of general tion to the judge. 
responses made by speakers, and misin- This pre-trial "probing" of the defen-
terpreted questions were obviated by the dant, of his needs and his strengths and of 
small home discussion groups in which his motivation is really a substitute for a 
people can feel free to question, explain, full evaluation which ideally should be 
explore and to correct impressions in a made of every defendant, if the criminal 
non-threatening atmosphere. Parents of justice system is to be an effective medic-
older children also have an opportunity to inal effort of the community and not 
share their experiences with others who merely vindictive. 
are anticipating or actually experiencing Tentative plans are being made to try to 
difficulties with younger children in the . establish a court clinic that will bring 
drug scene. community resources to the aid of the 
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judges who are burdened with the re-
sponsibility of disposing of the cases that 
come before them. 

COURT TOURS 
As part of an overall drug abuse and crime 
prevention program, and to offset the 
negative attitude of many toward author-
ity, law enforcement and the ':ldministra-
tion of justice, the District Attorney's 
Drug staff initiated the Guided Court 
Tour as a means of contacting more of the 
young school population. Teachers and 
other youth-oriented adults (Campfire 
Girls' Counsellors, Boy and Girl Scout 
and 4H Club leaders) bring their groups. 
generally no more than twenty-five at a 
time, to the Dmg Resource Center for a 
brief discussion of the drug scene and of 
the new laws relative to controlled sub-
stances and rehabilitation. (Chapters 94C 
and 123, Massachusetts General Laws.) 

At the Superior Court House, either 
the District Attorney himself or one of his 
assistants speaks to the group explaining 
the function of the Grand Jury and the 
indictment process and the procedure 
that is followed from arrest to disposition 
of a criminal case. If a defense attorney is 
available in the Court House, his part in a 
typical case is explained as well as the 
jury system under which the courts oper-
ate. 

When personnel from the Probation 
Department and the Court Clerk's office 
have an opportunity. they too share with 
the "tour" their role in the justice system 
which is otherwise explained by the drug 
educator-counsellor. The most interest-
ing part of the tour is the actual experi-
ence of a court room procedure. For this 
reason, tours are scheduled for the most 
part durirrg the felony sessions which are 
in January, June and October ( these are 
often double session and extended into 
February and occasionally into a summer 
session in July). But court tours are avail-
able to groups at any time of the year even 
though only civil cases or no court action 
at all, make for a less than complete tour. 

In addition to, and often in conjunction 
with, court tours, the District Attorney's 
Educator-Counsellors or one of the As-
sistant District Attorneys make them-
selves available to schools that have in-
troduced legal education into the cur-
riculum. At these classes the criminaljus-
tice system is explained, the rights of citi-
zens, and the duties of arresting officers, 
with special emphasis on the Mas-
sachusetts drug laws. 

Continued on page 22 



"Let not the cnes of the wretched inflame your cruelty/' 
The Abbe Simon-Joseph de Pellegrin. 

Politics, Drugs and Law 

Harvard Hollenberg received his under-
graduate degree at New York University 
1vith Honors in Political Science. He 
studied Government a/ Victoria Univer-
sity of New Zealand on a Fulbright and 
then returned to attend Harvard Law 
School,fi·om which he grnduated in 1965. 
He was Senior Attorney for the New York 
State Mental Health liiformation Service 
( a public defender and ombudsman sys-
tem for the alleged mentally disabled). 
He is currently serving as Chief Counsel 
to the Temporary [N. Y.] State Commis-
sion to Evaluate the Drug Laws, w1-

tlwred the New York State Controlled 
Substances Act, and recently taught a 
seminar for attorneys, sponsored by the 
New York Law Journal, in which he dealt 
with New York State's new drug laws. 

by Harvard Hollenberg 

In January of 1973, Nelson A. Rocke-
feller, then Governor of the State of New 
York. delivered a message to the Legisla-
ture which called for mandatory life im-
prisonment, without parole, for sellers of 
any quantity of narcotics, cocaine, hal-
lucinogens. amphetamines and hashish. 
Mandatory life was also proposed for 
persons who committed crimes other than 
drug offenses "under the influence of 
dangerous drugs." A presumption was to 
be established that when traces of a 
dangerous drug were found on the person 
of a suspect within 48 hours after the 
crime, then, if he committed the act, he 
would be found to have been under the 
influence of the drug at that time. 

These proposals represented so pro-
found a reversal of New York State's 
policies that their rationales are worth a 
brief outline here. The Governor based 
his case on the following assumptions: 

a. Rehabilitation of addicts and drug 
abusers was ineffective. 

b. Rather than as victims of drugs taken 
to relieve the psychological burdens of 
their lives, addicts and abusers were seen 
as sources of infection, whose eternal iso-
lation would be required to end the mar-
ket for drugs. 

c. Crime was not only a product of drug 
abuse, but most crime was committed by 
"drug-crazed" individuals. 

It is not very difficult to dispose of 
these assumptions. Between 1965 and 
1972 many techniques had been used to 
rehabilitate narcotics addicts. It was not 
until 1972, however, that the State and 
federal governments concluded that the 
most effective approach to treatment and 
rehabilitation was a pragmatic offer of a 
variety of alternatives to the addict. Most 
important was the decision to expand 
methadone maintenance, weighing the 
satisfactory behavior and work perfor-
mance of those on methadone against the 

moral implications of perpetuating their 
addiction. Since the commitment to ex-
pand treatment programs and to approve 
methadone maintenance took place from 
1970 to 1972, with final decisions being 
made as late as December of 1972, the 
Governor's conclusion that rehabilitation 
had failed was, in the strictest sense, 
premature. (And with widespread cor-
ruption in the New York City Police De-
partment which sold drugs itself, rehabili-
tation in the context of honest law en-
forcement had never even been tried.) 

Our Commission had undertaken a 
study of the work pe1formance of re-
formed addicts ( Employing the Rehabili-
tated Addict, Legislative Document No. 
10, 1973 ). Our finding was that an indi-
vidual who had adhered to treatment for a 
minimum of one year, was found ready to 
work by the medical or therapeutic direc-
tor of his program, and was found qual-
ified by an employer, could work indis-
tinguishably from any other employee of 
similar background, regardless of his 
mode of treatment. We pointed out, how-
ever, that unless suitable employment 
were made available to them, it was in-
deed likely that rehabilitated addicts 
would relapse. In a sense, we brought the 
wheel full circle - high unemployment 
and a high rate of school dropouts among 
many deprived youngsters led some of 
them· to take drugs. Since jobs and realis-
tic job training were good drug prevention 
prior to addiction, they continued to be 
good prevention subsequent to addiction. 

If, as the Governor, one sees drug ad-
dicts and abusers as sources of infection 
rather than as victims, perpetual isolation 
would appear to be the answer, (assum-
ing, of course, that failure to correct so-
cial problems would not simply continue 
to create addicts and alcoholics). How-
ever, a rehabilitated addict earns in ex-
cess of six thousand dollars a year, and 
pays in excess of eleven hundred dollars a 
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year in taxes. A perpetually detained 
criminal would cost the State in excess of 
eight thousand dollars a year to maintain, 
or after forty years, a drain of three 
hundred twenty thousand dollars. 

Moreover, because an undercover 
agent can easily obtain a heroin sale from 
a user. particularly an unsophisticated 
user, the thrust of a "law" aimed at the 
lowest level of Jrug traffic would be to 
encourage the police to take the least risk 
to themselves by arresting street-addicts 
and thereby obtaining maximum felony 
convictions. Low-level arrests for con-
viction would not lead to arrests of or-
ganizers and mill-operators, since 
street-user A implicates street-user B 
who implicates street-user C who impli-
cates street-user A. This was not only our 
conclusion, but also the 1972 finding of 
the Temporary New York State Commis-
sion on Investigation. 

The subject ofaddiet-relatcd crime was 
also brought under scrutiny by our Com-
mission. Most addicts who commit 
crimes do so to obtaill money for their 
drugs, not under the influence of a drug. 
So that the presence of the drug in the 
system is more likely to denote that it was 
taken after the crime than before. In a 
larger sense, the whole subject of addict-
related crime has been severely distorted. 
The fact that a high percentage of prison-
ers have been addicts may reflect the fact, 
attested to by police authorities. that ad-
dicts are easier to catch than other often-
ders. When violent crime rises in a neigh-
borhood recently subjected to an anti-
addict dragnet operation, one ought to 
begin reassessing the wisdom of attribut-
ing most crime, and particularly most vio-
lent crime. to addicts. The causes of 
crime are arguably more basically related 
to the ills of society than to addiction, per 
se. Seen in this light, crime and addiction 
are both symptoms of other factors, 
perhaps malign neglect of children of all 
backgrounds in this country. 

Having made these arguments, by way 
of rebuttal to the policy considerations 
underlying the Governor's proposals, our 
Commission and others were told that 
even if the assumptions were false, the 
dramatic nature of the proposed new laws 
would act as a significant deterrent to the 
sale and use of dangerous drugs. There 
was a general consensus that this position 
by the Governor would find agreement 
with a substantial majority in a legislative 
vote. 

The next phase of study then under-
taken by the Legislature's Joint Codes 
Committee, the District Attorneys As-
sociation, the Bar Associations and our 
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Commission was, therefore. to question 
whether the politics of the Rockefeller 
approach could be translated into good 
law. It might be of interest to others to 
describe what may be a local problem in 
New York State regarding the quality of 
liberal debate on this issue. Instead of 
dealing with the Governor's Bill as poten-
tially bad law, the liberals. including lead-
ing attorneys andjudges, voiced three ob-
jections which got them nowhere. First, 
they denounced the Governor as a tyrant. 
Propelled forward by the incisiveness of 
that observation, they contended that 
there were not enough judges or court-
rooms to handle the foreseeable in-
creased number of cases. The Governor 
proposed more judges and more court-
rooms. Finally, the liberals decried any 
system of statutory mandatory minimum 
sentences. When it was pointed out to 
them that judges almost uniformly failed 
to impose judicial minimums out of dis-
gust with the prison system, although 
penal reform is supposed to be quite a 
separate issue from that of the danger to 
society of the premature release of a par-
ticular felon, liberal opposition totally 
collapsed. 

Conservatives, on the other hand. who 
chose to deal with the specifics of the 
proposal, began to make considerable 
headway. The proposal regarding higher 
penalties for the same crimes committed 
under the influence of drugs quickly be-
came a dead letter. Opposition to man-
datory life sentences centered not only 
about humanitarian considerations. 
which were stated, but also about an an-
ticipated increase in violence when the 
penalty for murdering the star witness is 
no higher than the penalty for selling 
drugs. In addition, no rational scheme of 
penalties could meet with respect if the 
housewife or student who gave away one 
dexedrinc tablet were put in the same 
criminal category as the importer of a 
pound of heroin. The Commission's in-
sistence on a distinction between 
"'pushers" and users who may inciden-
tally share or sell their drugs began to 
yield results in the Governor's office, it-
self. 

Three sets of proposals were finally 
submitted to the Legislature: (1) A mod-
ified proposal by the Governor, which 
stiffened penalties for most crimes, not 
only drug offenses, but which did away 
with the concept of eternal incarceration; 
(2) a proposal by our Commission listing 
all of the subtle distinctions in culpability 
relating to drug offenses; and (3) a pro-
posal by the Assembly Codes Commit-
tee, which related to crimes in general, 

but only to certain of the more well-
known drugs. Since only the Governor's 
modified proposal was reported out of 
Committee in both Chambers of the 
Legislature, that was the bill. or series of 
bills, upon which criticism was focused. 

The bills were very badly drafted. 
Weights of vaiious drugs were erroneous 
and possession penalties were, in some 
cases. higher than sale penalties. Plea 
bargaining was curtailed so drastically 
that pleas could not be accepted even if 
the prosecution's case \Vere weaker than 
the defendant realized and even if the de-
fondant were willing to turn state's evi-
dence. The most significant element of 
the bills was the retention of a' "lite'' con-
cept by establishing three categories of 
life sentences. After two drastic legisla-
tive overhaulings to correct certain of 
these defects. the most controversial 
elements of the bills still remained these 
three life categories. 

Prior to the law's effective date, the 
maximum drug penalty for possession or 
sale of more than sixteen ounces of 
heroin, morphine or cocaine, was fifteen 
to twenty-five years to life. That max-
imum was retained with greatly reduced 
weights of those drugs, but in the event of 
the convict's release from prison, parole 
is nei·er to terminate. Other life sentences 
were also enacted ranging from six years 
to life and from one year to life carrying 
the same mandatory lifetime parole. In 
other words, if a person were convicted 
of selling a bottle of amphetamines, and 
because of his lack of a previous record 
and good behavior in prison, he were re-
leased after one year. his parole would be 
life-long. A charge of criminal assault at 
any future time could bring him back into 
prison for life. What deterrent, then, 
against his committing murder rather 
than stopping with simple assault'? Would 
juries convict such a person, in the first 
place, to an indeterminate life sentence? 
These questions remain unanswered, al-
though the reluctance of some juries to 
convict has been reported. 

After but four months of experience 
with the new law, only a few tentative 
observations are possible. First, heroin 
street-traffic has decreased. Cocaine traf-
fic and use have dramatically increased. 
Cocaine, although not physically addict-
ing, creates psychological dependence, 
tissue damage, and increased paranoid 
ideation. Prolonged use results in 
psychosis and death. Tranquilizer abuse 
and alcohol abuse, either separately or 
together, have increased, and the age of 
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by John. J. Buckley 

Sheriff John J. Buckley is the chief law destroy their lives if they are caught 
enforcement ofj1cial of Middlesex under the present laws and thrown m 
County, A1assachusetts. He is a noted 
reformer in the criminal justice field and 
has made many innovative changes at the 
Middlesex County House of Correction 
and Jail. Prior to his appointment as 
Sheriff in April 1970, Mr. Buckley was the 
state Director of the Mass. Council on 
Crime and Correction. 

The issue of decriminalizing marijuana 
and the manner in which this issue has 
been handled answers some questions 
about the so-called ''alienation'· of soci-
ety. 

The disenchantment of people in our 
society today manifests itself in a distrust 
of the establishment, a suspicion of our 
government institutions, a questioning of 
society's values and a disrespect of many 
of our laws. We as a people have always 
held our laws in high esteem. Laws, 
which are respected, are the cornerstone 
of a stable society. 

Unfortunately. our present approach 
toward marijuana encourages disrespect 
of society's laws. The present policy on 
marijuana ignores reality and is hypocrit-
ical. 

Young people are being told by the men 
and women who make laws that "grass" 
is harmful, will decay their spirit and de-
stroy their lives. These individuals, who 
use marijuana, know from first hand ex-
perience this is not so. They realize mari-
juana is only harmful if abused exces-
sively, has less of a negative effect on 
their spirit than alcohol - the drug of 
choice of their elders - and will only 

prison. 
We know more about the effects of 

marijuana than we do about aspirin. I 
doubt if any drug has received as much 
research attention as marijuana. Starting 
with the Indian Hemp Commission Re-
port in 1894 countless studies have been 
conducted on the subject. The New York 
Mayor's Committee on Marijuana in 
1944, the Wootton Report done for the 
Home Office of Great Britain in 1968 and 
the National Institute of Mental Health 
Report to Congress in 1971, to name a 
few, have all documented what every 
teenager in the United States has known 
about the drug for many years. 

Most recently, these observations 
about marijuana have been re-
substantiated by the President's National 
Commission on Marijuana and Drug 
Abuse, the majority of whose members 
were appointed by President Nixon. This 
commission recommended that the ''pos-
session of marijuana for personal use 
would no longer be a criminal 
offence ... ", In short, the commission 
felt that the question of private use of 
marijuana be taken out of the Criminal 
Justice System. 

Presently there is a great variation 
among state law in regard to the penalties 
for simple possession of marijuana. The 
penalties vary for the use of marijuana 
from a six month prison sentence for a 
first offence to a maximum penalty of 10 
to 15 years. 

It is estimated that over 24 million peo-
ple in this country have tried marijuana at 
least once. A majority of these people are 
under twenty-five years of age. In 1970, 
for example, 88% of those arrested for 
possession of marijuana were under 26 
years of age. 

There are presently over eight million 
people who are violating the cannabis 

laws regularly in the United States. 
The vast number of law enforcement 

personnel occupied with marijuana cases 
diverts valuable manpower away from 
areas where they are critically needed. 
The American Bar Association estimates 
there were 226,000 marijuana related ar-
rests in the United States in 1972. Law 
enforcement officials are fond of saying 
they are after the "men at the top" - the 
pusher and not the user. Unfortunately. 
statistics compiled by the Marijuana 
Commission do not bear this out. Only 
seven per cent of the state arrests were 
against the seller while 93 per cent were 
for possession and use. Two-thirds of 
these arrests were for possession of less 
than one ounce. It has been estimated 
that the cost of enforcing the marijuana 
laws in California, for example, exceeds 
100 million dollars annually. Our nation 
can not afford to attempt to enforce these 
laws. Law enforcement priority must be 
given to the more serious crimes against 
persons and property. 

More recently there has been a trend on 
the part of many law enforcement offi-
cials to pay only "lip service" to the laws 
regarding ·'pot.'' The very people who 
are charged with enforcing the laws ig-
nore them. In 1972 at least 48% of the 
adult cases and 70% of the juvenile cases 
were dismissed by the police, the pros-
ecution or the judiciary. Presented with 
this example it is not surprising that many 
people, especially our younger citizens, 
have lost respect for the law and those 
who are supposed to enforce them. 

On a far grander scale, the implications 
are even more clearly defined by the il-
lustration of the Watergate affair. People 
holding some of the highest positions of 
responsibility in the land - individuals 
representing the established institutions 
in the nation - apparently only paid ''lip 
service" to, or, in some cases, actually 
broke the law. This is not the kind of 
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example which encourages a respect for 
the law from the average citizen. 

The fact of the matter is that our laws 
do not keep up with the changing society 
which they are intended to regulate. To 
be effective our laws must reflect as accu-
rately as possible the social attitudes of 
the nation as a whole. The Marijuana 
Commission found that 51 % of the 
American people would prefer a non-
criminal approach for simply smoking 
marijuana. As long as those in a position 
to change or influence the law-making 
process refuse to recognize this, indi-
viduals living with these outdated un-
realistic laws will continue to lose respect 
for the law. 

It is time we realize we are advocating a 
policy which is hypocritical. 

It is time we stopped ignoring the real-
ity that many, many people smoke mari-
juana, that it is not as harmful as cigaret-
tes or alcohol if used with discretion, that 
those who are going to use it already do so 
illegally, that we are not enforcing the 
laws. 

If such a policy is repulsive to those in a 
position to make the laws, then we must 
be consistent and enforce the law as it 
stands. If this alternative is embraced it 
will only end in further disenchantment of 
our citizens and turn a large number of 
them into ''criminals''. The long term re-
sults of such a policy are neither positive 
nor propitious. 

The Marijuana Commission con-
cluded, that "elimination of marijuana is 
unachievable and the drug's relative po-
tential for harm does not justify a social 
policy designed to seek out and punish 
those who use it.'' 

It is encouraging to see in some areas in 
the country the issue of revamping our 
marijuana laws is beginning to be ap-
proached with more of a sense of reality 
than in the past. In Oregon a law was 
recently passed by the legislature and 
signed by the Governor which makes the 
possession of one ounce or less of mari-
juana for personal use a violation (similar 
to a parking ticket) rather than a criminal 
offence. A.recent report in the New York 
Times on the effect of the new law in 
Oregon said there is ''no evidence that 
the state has become a haven for drug 
pushers." An increase in the number of 
users has not been noted. A similar law 
was defeated last year by the Mas-
sachusetts General Court. 

In Texas, a state which a few years ago 
gave 18 individuals life sentences for the 
possession of marijuana, the penalty was 
reduced to six months. The latest group 
to recommend the decriminalization of 
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marijuana was the American Bar Associ-
ation. 

While all agree that our policy should 
not endorse the use of any drug - al-
cohol, cigarettes, marijuana, and "hard" 
drugs - more and more people are be-
ginning to believe that our attitude toward 
marijuana should be updated. 

Hopefully, the laws will reflect this 
change. Let us hope this process is not 
too slow because the longer we wait, the 
more people will become ''turned off.'' 
Unfortunately, most of these people are 
young and are the ones we are looking 
toward to give us strength in the future. 

Editorial 

JOHN J. BUCKLEY 
Sheriff 

Continued from page 9 

declared a "drug dependent" or "drug 
addicted" person. Section 47 is mandat-
ory only for first offenders; there are few, 
if any, first offenders who would agree to 
be labelled a "drug dependent" or "drug 
addicted" in exchange for the opportun-
ity to have their cases stayed. The irony of 
the situation is that the true addict, who 
has several drug convictions and cares 
little about any "stigma" which might at-
tach, is not guaranteed the opportunity of 
treatment rather than prosecution. Con-
sidering the problems that the Depart-
ment of Mental Health has had in keeping 
the Court informed, it is more likely that 
the defendant will have to be found guilty 
before treatment will be prescribed. 

It is difficult to believe that the legisla-
tive intent was to have this statute ap-
plied only in limited instances. Rather, 
we feel that the General Court intended to 
initiate a genuine system of pre-trial di-
version for first offenders without forcing 
the offender to choose between a criminal 
trial or being stigmatized as an addict. 
Unless the statutory stigma attached to 
Section 47 is dropped it appears that the 
section will continue to be ineffective as a 
means of implementing a system of pre-
trial diversion of drug cases. 

Section 48 has had little effect on 
changing the method of dealing with drug 
cases. The provisions of the Section 
allow the Court to order treatment in a 
penal facility for a drug dependent or drug 
addicted defendant convicted of a non-
drug related offense. It appears that the 
section was meant to assure treatment for 
the drug addict who commits a crime such 

as armed robbery in order to support a 
drug habit. Although the Legislature's 
concern that such defendants be removed 
from society until cured is understanda-
ble, the attempt to solve this problem by 
ordering drug treatment in a penal ins titu-
tion is totally ineffective in Mas-
sachusetts. The cold, hard fact is that no 
effective drug treatment is offered in any 
of the Massachusetts Correctional Insti-
tutes. Although some prisons offer a bet-
ter degree of treatment to the inmate than 
others, they are all joined by their com-
mon bond of ineffective drug rehabilita-
tion programs. We do not mean to imply 
that those who work as drug counselors 
are incompetent or unconcerned. Rather, 
somewhere along the bureaucratic line 
the prisons have been shortchanged in the 
area of staff for drug rehabilitation. Until 
drug rehabilitation programs which can 
handle the numbers of patients referred to 
them by the Courts are established in the 
prisons of the Commonwealth, continued 
use of Section 48 will be meaningless. 

The enactment of Chapter 123 was a 
bold initiative which took a major step 
towards dealing with the problems of re-
habilitation of the drug abuser. If nothing 
else, the statute demonstrated the 
Legislature's willingness to view drug 
addiction as a disease rather than a crime, 
and to deal with it as such. The Statute 
must be amended to broaden the im-
plementation of pre-trial diversion. ln 
order to effectuate the increase of cases 
diverted from trial the Legislature will 
have to make a substantial increase in the 
staff of the Department of Mental 
Health's Division of Drug Rehabilitation. 
Finally, the drug rehabilitation programs 
in the prisons of the Commonwealth must 
be established and funded so as to assure 
an adequate inmate-counselor ratio. If 
Chapter 123 is ever to be viewed as a 
working solution to the problem of drug 
abuse, rather than as a mere paper pro-
nouncement of alleged progressive legis-
lative thinking, these changes must be 
made. 



A Defense Attorney's View 
Continued from page 11 

!em in his particular locale by putting his 
two narcotics men back in uniform 
thereby reducing the number of narcotics 
arrests. 

Hopefully, these administrators will 
start to realize the need to employ compe-
tent legal advisors either as part-time 
consultants or full-time employees. 

Hopefully, local government officials 
will view the part-time enrollment by 
police officers in local colleges as a posi-
tive step toward the professionalization 
of police rather than regret that a statute 
requires them to now pay these men more 
money. 

Plato once said that the policeman was 
the guardian oflaw and order and as such 
he placed him at the very top of his ideal 
society endowing him with special wis-
dom, strength and patience. 

In the area of drug law enforcement as 
well as the entire police function the 
police must establish themselves as re-
spected professionals. They must not be 
used merely as symbols in the polariza-
tion that currently marks our society. 
They can only do this by taking a profes-
sional approach towards the problems 
that they are called upon to solve. They 
must draw upon whatever resources are 
necessary to acquire those skills that will 
allow them to get the job done efficiently 
and effectively and yet without com-
promising the rights of the individual. 

Chapter 889 
Continued from page 13 

term community residence or remain in 
the permanent programs has somewhat 
obscured the fact that the therapeutic 
community method is suitable for very 
few." 

Finally, Chapter 889 establishes under 
Section 2 the authority for the Commis-
sioner of Mental Health to appoint an As-
sistant Commissioner for Drug Rehabili-
tation. The Director of the Division of 
Drug Rehabilitation must have "adminis-
trative or managerial experience in drug 
dependency'' according to this Section of 
889. One might reasonably ask in what 
way the experience of Massachusetts' 
present director met these statutory re-

quirements when he was appointed in 
1970. If a psychiatrist evaluated one drug 
addict during his residency training in 
psychiatry, would this permit his qualifi-
cation as director of the state program 
under the loosely drawn Chapter 889? 
Perhaps those readers of this review of 
Massachusetts' present drug legislation 
will find further cause to review the pres-
ent statute as they peruse these words of 
the present Director of our Division of 
Drug Rehabilitation: ''Drugs should be as 
free and legal as water, to drink, to swim 
in, drown in or ignore. " 1 Or, better yet, 
"In reality, what needs constant em-
phasis is that heroin, along with other 
opiates, is among the most innocent drugs 
that nature or the mind of man has 
produced. " 2 

Some other interesting questions about 
the implementation of Chapter 889 are 
raised by these words from our present 
Assistant Commissioner for Drug Re-
habilitation speaking of our national drug 
abuse control effort: "The usual law en-
forcement paraphernalia are being ex-
travagantly focused on people who are 
neither sick nor criminal, but who are 
being called sick as they are treated as 
criminals. " 3 Clearly, it seems that one 
way to deal with our drug problem is to 
define it out of existence. How a person 
can hold this view and at the same time 

'·accept responsibility for all matters af-
fecting drug dependency in Mas-
sachusetts is a most perplexing question. 
Chapter 889 is the interlace between the 
drug-dependent person and the law en-
forcement system in the Commonwealth. 
If, indeed, we are to believe that law en-
forcement has no place in this interaction, 
the very existence of 889 seems farcical. 
If there are those who feel that law en-
forcement and corrections do have a sig-
nificant role to play in enforcing drug laws 
and rehabilitating the drug-dependent of-
fender, I suggest that someone is remiss 
or something is amiss in Massachusetts. 

There may be saving graces for 889 in 
the field of politics, however. By placing 
a medical treatment, i.e., care of the 
drug-dependent person in the hands of 
"self help" groups as Governor Sargent 
did in 1970, a $3 million a year lobby 
group was created, dedicated to the per-
petuation of their treatment programs, 
their own salaries, and their creator, the 
Governor. Like a conquering hero, the 
Governor is greeted as he tours a 
therapeutic community for drug addicts 
or addresses a statewide meeting of' 'self 

help" programs. Never mind the fact that 
the programs don't work very well. 
Never mind the fact that this kind of 
human experimentation belongs in the 
special realm of demonstration research, 
i.e., fund it well, study it well, and see if it 
works. As long as no one demands the 
research data that a reputable medical 
program would provide, the system will 
continue and the public will remain con-
tent. 

Public contentment, unreasonable as it 
may be in this case, translates easily into 
votes. Nevertheless, P. T. Barnum, 
speaking of another kind of circus, gave 
us these reassuring words, "You can't 
fool all of the people all of the time." 
Perhaps the time has come for Mas-
sachusetts to reconsider Chapter 889 and 
render it in Republican parlance "no 
longer operative". 

Footnotes 
'Dumont, Matthew P., Assistant Commissioner 

for Drug Rehabilitation in the Massachusetts De-
partment of Mental Health." The Demystification of 
Sex and The Death of the Spirit,'' Psychotherapy and 
Socia/Science Review, Vol.6,No. lO(August, 1972). 

2Dumont, Matthew P., Assistant Commissioner 
for Drug Rehabilitation in the Massachusetts De-
partment of Mental Health. "The Politics of Drugs," 
Social Policy (July, August, 1972). 

8Ibid. 
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Solutions to Drug Abuse 
Continued from page 16 

RESOURCE CENTER AND NEWS-
LETTER 
With the help of a modest grant from the 
Law Enforcement Assistance Adminis-
tration, the Drug Unit established a re-
source center for drug education informa-
tion. It consists of a library specializing in 
drug literature and an audio-visual sec-
tion of over one hundred films and film 
strips. 

In addition to the library items, the 
Unit obtains in quantity, and makes 
available to anyone on request, drug lit-
erature in \];te form of pamphlets and 
brochures. Mailings of posters and other 
literature are made daily by the secretary 
in response to teachers' requests and 
those of students, from elementary 
grades to college level, for drug informa-
tion for school projects and classroom 
presentations. 

With permission of publishers, the 
Drug Unit has undertaken to reprint use-
ful items for mass distribution within the 
communities of Norfolk County and the 
Commonwealth. Among these is the new 
Massachusetts law relative to controlled 
substances of which 10,000 were printed 
and distributed to law enforcement per-
sonnel, teachers and youth workers 
throughout the state. A pocket-size fold-
out of the main provisions of the law is 
available. 

To stimulate awareness in the "drug 
problem" and community action to meet 
it, the Drug Staff publishes a monthly 
newsletter called "SCRIPT". The 
"script" or prescription for many of the 
ills of society, including the so-called 
drug problem, is education in its broadest 
concept. The newsletter is dedicated to 
community education. 

Now in its fourth year, the newsletter 
calls attention to new publications in the 
field of drug education and human de-
velopment and reviews films and film-
strips. It offers program suggestions to 
schools and teachers and raises issues for 
fuller community consideration. 

"Script" acts as a local clearinghouse 
for information and ideas that can be 
utilized by law enforcement persons, pro-
fessionals, teachers, action groups and 
individual citizens. A simple request sent 
to "Script," 650 High Street, Dedham, 
Massachusetts 02026 (Tel. 326-7810) is 
sufficient to have one's name placed on 
the mailing list. 
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Politics, Drugs and Law 
Continued from page 22 

the abusers, particularly of alcohol, has 
decreased. Problem drinkers have re-
cently been seen as young as nine years of 
age, and alcoholics are now being treated 
as young as ages eighteen to twenty-five. 
Violent crimes have increased substan-
tially, including rape, robbery and aggra-
vated assault. The economic recession 
forecast for 1974 is likely to result in 

further increases in these problems when 
more younger people - and even some 
older people, seek relief from the en-
forced idleness of unemployment. 

Nevertheless, the heroin problem has 
abated, so that perhaps it may be infer-
red, at least temporarily, that politics can 
effectively palliate a symptom of social 
malaise. That is to say, if one cares noth-
ing for curing that malaise nor heeds the 
presagence of equally harmful or .even 
worse symptoms to take the place of the 
one that has abated. 



Judge Donahue Honored at Law Day Dinner 

Judge Frank J. Donahue, retired senior 
jurist of the Massachusetts Superior 
Court was honored by the Student Bar 
Association of Suffolk University Law 
School at its Annual Law Day Dinner 
Saturday March 23 at the Chateau de 
Ville, Framingham. 

The ninety-two year old Donahue, who 
served for 40 years on the Superior Court 
before retiring under a new mandatory 
retirement law in 1972, was presented the 
Frederick A. McDermott A ward in mem-
ory of the late dean of the law school. 

Judge Donahue, a 1921 graduate of Suf-
folk University Law School. is a life trus-
tee of Suffolk University and for many 
years was treasurer of the university. He 
also holds two honorary degrees. His Suf-
folk University Law Alumni dinners, 
held twice a year at the Parker House in 
Boston always attracted New England's 
most prominent judges and lawyers and 
featured outstanding speakers from legal 
circles throughout the nation. 

Judge Donahue was honored at a din-
ner which included an address by noted 
criminal trial lawyer Henry B. Rothblatt, 
who has defended U.S. military men 
charged with Vietnam war crimes and has 
also served as counsel for defendants im-
plicated in the Watergate break-in. 

He has also served as chairman of the 
criminal law section of the American 
Trial Lawyers Association and co-
chairman of the Committee on Prosecu-
tion and Defense Problems of the criminal 
law section of the American Bar Associa-
tion. He has authored six books in associ-
ation with Atty. F. Lee Bailey on criminal 
trials and procedure and written two 
books on the criminal law of New York. 
Rothblatt also co-authored with Robin 
Moore the novel, Court Martial. 

Rothblatt is a member of the New 
York, California and District of Columbia 
Bars and the Bar of the Supreme Court of 
the United States. 

Student Bar President Richard A. 
Yoke said Judge Donahue was chosen as 
this year's McDermott Award recipient 
because of his "long time devotion to Suf-
folk Law School, its students and 
alumni." 

Judge Donahue began his illustrious 
career as a reporter for the old Boston 

SBA President Richard Voke presenting the McDermott Award to Judge Donahue. 

American shortly after the turn of the 
century. He later served as park commis-
sioner in the town of Needham and was 
secretary of State in Massachusetts from 
1913-1915. He served 13 years on the In-
dustrial Accident Board and was its 
chairman for two years. 

Although he didn't receive his bachelor 
oflaws degree from Suffolk until 1921, he 
passed the Massachusetts Bar examina-
tion three years earlier. He was named to 
the Superior Court bench in 1932 and dur-
ing his 40 year tenure presided over some 
of the notable criminal and civil cases in 
the Commonwealth. He was also chair-
man of the Mass. Judicial Council from 
1937-1955. Suffolk awarded him the hon-
orary degree of doctor of jurisprudence in 
1942 and an honorary doctor of laws de-
gree in 1952. In 1968, he was the recipient 
of the Silver Medal by the St. Thomas 
More Society of the diocese of W orces-
ter. 

Judge Donahue, a widower, has three 
sons. Judge Roger J. Donahue of the 

Massachusetts Superior Court, Attorney 
Malcolm M. Donahue, associate dean of 
Suffolk University Law School and 
Frank J. Donahue Jr. of Scituate, an en-
gineer. 

Dean David J. Sargent was presented a 
plaque in honor of his outstanding con-
tribution to the Law School as dean, pro-
fessor, alumnus, student and friend. 
Sargent is the first alumnus of the Law 
School to serve as Dean. 

Prof. Catherine Judge received the 
award for Distinguished Teacher of the 
Year. Professor Judge is an alumna of the 
Law School and one of the first women 
appointed to the faculty of a New Eng-
land law school. She has also served the 
school as Registrar. 

Miss Dorothy MacNamara and Mrs. 
Evelyn Reilly received special recogni-
tion for their long service to Suffolk Uni-
versity Law School. Miss MacNamara is 
General Alumni Secretary and Mrs. 
Reilly is Executive Assistant to the Presi-
dent of the University. 
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Suffolk Law Places in 
National Client Counseling 

Contest 

Suffolk University Law School stu-
dents James Sahakian of Watertown and 
Miss Eleanor R. Randall of Framingham 
finished second to the winning University 
of Texas Law School team last month in 
the National Client Counseling contest 
sponsored by the American Bar Associa-
tion at the University of Notre Dame Law 
School, South Bend, Indiana. 

The Suffolk twosome were edged by 
Texas in the final judging last Saturday 
night after both law schools had advanced 
to the final round following competition 
earlier in the day. Eight regions of the 
United States were represented in the 
competition. 

Other law schools competing in the na-
tional finals were University of Wiscon-
sin Law School; University of Oregon 
Law School; University of Miami Law 
School; Washington & Lee Law School; 
Capital Law School, Columbus, Ohio, 
and John Marshall Law School, Chicago. 

The two Suffolk students had captured 
the Northeast Region tournament on 
Feb. 2 when they defeated Brooklyn 
University Law School. 

Sahakian, formerly of Dedham, is the 
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son of Dr. and Mrs. William S. Sahakian 
of 135 Booth Rd., Dedham. Dr. Sahakian 
is chairman of the philosophy department 
at Suffolk University. The younger 
Sahakian was graduated from Dedham 
High School and received his bachelor of 
arts degree in 1968 from Northeastern 
University where he majored in history. 
He later served three years with the U.S. 
Marines, including Vietnam duty. 

Miss Randall is a graduate of Framing-
ham South High School and is a 1971 
graduate~of George Washington Univer-
sity where she majored in political sci-
ence. She also studied at the University 
of Copenhagen and the American College 
in Paris. Miss Randall is the daughter of 
Judge and Mrs. William Randall of 122 
Edgell Rd., Framingham. At Suffolk, she 
is a member of the Student-Faculty 
Committee for Continuing Education. 

The judging was based on the ability of 
the contestants to counsel a client in a 
simulated law office situation and subse-
quent preparation of memorandum. The 
Suffolk team adviser was Prof. Alexander 
J. Cella, associate professor at Suffolk 
University Law School. 

Landlord-Tenants 
Continued from page 8 

especially in those cases where the viola-
tion is willful. 11 If the aggrieved tenant 
fails to bring the action within thirty days 
of the violation, the board or adminis-
trator may bring the claim itself. 12 All 
actions by the board or administrator are 
subject to judicial review .13 

Security Deposits1 

A security deposit is any sum received 
from the tenant in advance for any pur-
pose whatsoever in excess of the monthly 
rents. Its purpose is to protect the land-
lord against possible future damage to his 
property by the tenant. The landlord can-
not require a security deposit in excess of 
two months rent. 

A lessor of residential property who 
holds a security deposit for longer than 
one year, must pay 5% interest beginning 
with the first day of the tenancy. 2 Such 
interest is payable at the end of each year. 

Within thirty days after the termination 
of the lease or tenancy, the landlord must 
return the security deposit or any balance 
plus interest. If he willfully fails to do so, 
the tenant has a claim for damages in an 
amount equal to twice the amount of the 
security deposit. 3 

However, it appears that the abuse of 
the unscrupulous landlord who continu-
ally retains security deposits was not 
legislatively remedied. In view of the 
amounts usually due, tenants generally 
have neither the time nor incentive to 
pursue their deposits. Small Claims Court 
would be their most advantageous litiga-
tion remedy provided that the security 
deposit or damages awarded (the criter-
ion is not clear) is within its jurisdictional 
limits. 

The landlord may deduct from the sec-
urity deposit: (1) an amount equal to any 
damage (other than reasonable wear and 
tear) caused by the tenant or a person 
under his control; (2) unpaid rent; .and (3) 
the tenant's share of the increase in real 
estate taxes if there is a tax escalation 
clause. 4 It must be noted that the tax esca-
lation clause is void unless the landlord 
first complies with G.L. c. 186 § 15c; and 
all damage deductions-must be itemized. 
However, if the tenant does not pay his 
stipulated share according to the tax esca-
lation clause, the landlord may withhold 
the entire security deposit and interest 
until it is paid. 5 

For a material breach of the implied 
warranty of habitability, the tenant can 



terminate the lease and recover any sec-
urity deposits, subject to payment for the 
reasonable value of the premises while he 
was in possession. 

Right of landlord to enter premises1 

No lease of residential property can con-
tain a provision that the lessor may enter 
the premises before termination of the 
lease, except to inspect the premises, to 
make repairs, or to show it to a prospec-
tive tenant or purchaser. A lessor, how-
ever, can enter the premises pursuant to a 
court order if the premises appear to have 
been abandoned. 

Footnotes 
Introduction 

'For example: assignment and sublease, tenancies 
and their termination, options to renew or extend, 
etc. 
Relationship 

'Boston Housing Authority v. Hemingway, 
Mass. , 293 N.E. 2d 831, 832 (1973). 

2See Note, The Plight of the Indigent Tenant in 
Massachusetts: An Attempt by the Law to Provide 
Relief, 8 Suffolk U.L. Rev. 106 (1974). For example: 
reformation, adhesion contracts, recession and so 
on. 

3E.L. Schwartz,Lease Drafting in Massachusetts, 
3-5 §1. 1 (1961). 

4 American Bar Foundation proposed Uniform Re-
sidential Landlord and Tenant Act (1972) [hereinafter 
cited as the Uniform Act]. See also, American Bar 
Foundation Tent. Draft: Model Residential 
Landlord-Tenant Code (1969) [hereinafter cited as 
the Model Code]. 

•Proposed Uniform Residential Landlord and 
Tenant Act: A Departure From Traditional Con-
cepts, 8 Real Prop., Prob. & Tr. J. 495 (1974) [here-
inafter cited a the Journal]. 
Habitability 

'See Hicks, The Contractual Nature of Real Prop-
erty Leases, 24 Baylor L. Rev. 433 (1972) for a sum-
mary of this approach. 

'Boston Housing Authority v. Hemingway, 
Mass. , 293 N.E. 2d 831, 843 (1973). 

Remedies 
'Compare the proposed Uniform Residential 

Landlord and Tenant Act, 8 Real Prop., Prob. & Tr. 
J. 115-124 which examines tenant and landlord's re-
medies under the Uniform Act. See also Journal 
498-501 which criticizes the proposed Uniform Act 
with respect to habitability. 

2In Massachusetts a tenancy for years must be in 
writing, and must be limited as to duration to a defi-
nite and ascertained period. While a tenancy at will is 
a voluntary, personal, consensual relationship, de-
terminable at the will of either party. See generally, 
Park M.P.S. Vol. 28;c.15, Leases (Supp. 1974). 

3Mass. Gen. Laws Ann. c.186 §12 (Supp. 1973). 
4The factors are: (a) seriousness of claimed defects 

and their effects on dwelling's habitability, (b) length 
of time defect persists, (c) whether landlord or its 
agent received written or oral notice of the defect, ( d) 
possibility that the residence could be made habitable 

in a reasonable time, and (e) whether the defect re-
sults from abnormal conduct or use by tenants. If the 
premises are uninhabitable at the beginning of the 
lease's term and the tenant decides to rescind im-
mediately, factors (c) and (d) should not be consi-
dered. Boston Housing Authority v. Hemingway, 
Mass. , 293 N.E. 2d 831,844 844n. 18 (1974). 

5Id. at 
6Id. 
7Id. 

, 293 N.E. 2d at 844n 16. 

8Id. at , 293 N.E. 2d at 843n 13. 
9ltis the author's contention thatG.L.c. 111 §127L 

is applicable where there has been a breach of the 
warranty of habitability, though not specifically men-
tioned in the Hemingway decision. 

10By "appropriate agency" is meant the board of 
health or local agency having like powers of inspec-
tion. 

"Mass. Gen. Laws Ann. c.239 §SA (Supp. 1973). 
12Id. Mass. Gen. Laws Ann. c.239 §SA (Supp. 

1973). 
13 Mass. , 293 N.E. 2d 831, 844n 17. 

(1973). 
14Mass. Gen. Laws Ann. c.239 §SA (Supp. 1973). 
15Mass. Gen. Laws Ann. c.111 §§127A-127K 

(Supp. 1973). 
16 Mass. , 293 N.E. 2d 831, 844 (1973). 
17Mass. Gen. Laws Ann. c.111 §127L (Supp. 1972). 

Constructive Eviction 
1Dyecraftsmeninc. v. Feinberg, Mass. ,269 

N.E. 2d 693 (1971). 
'Charles E. Burt, Inc. v. Seven Grand Corp., 304 

Mass. 124, 163 N.E. 2d (1959). 

Fitness 

'Gade v. National Creamery Co., 324 Mass. 515, 87 
N.E. 2d 180 (1949). 

'Hacker v. Nitschke, 310 Mass. 754, 39 N.E. 2d 
644 (1942). 

8Ingals v. Hobbs, 156 Mass. 348, 31 N.E. 286 
(1892). 

'Horton v. Marston, 352 Mass. 322,225 N.E. 2d 
311 (1967). 

• Ackarey v. Carbonaro, 320 Mass. 537, 70 N.E. 2d 
418 (1947). This contract is made with the lessee and 
therefore does not extend to the member of his family 
or lawful visitors. Whether a privity defense can be 
used in a tort action under the warranty of habitability 
remains to be seen.But cf. Commercial Code §2-318. 
Compare the Model Code §2-203. 

8Id. "An action of tort as well as an action of 
contract, may be maintained upon a false warranty.'' 

7Hacker v. Nitschke, 310 Mass. 754, 39 .N.E. 2d 
644 (1942). 

8Bootrnan v. Lux, 349 Mass. 426, 208 N.E. 2d 819 
(1965). 

"Id. 
'"Boston Housing Authority v. Hemingway, 

Mass. , 293 N.E. 2d 831, 843n 13 (1973). 

Express 

'E.L. Schwartz,Lease Drafting in Massachusetts, 
68-69 §3.13 (1961). 

2Id. 
3Id. 

Summary Process 
'Mass. Gen. Laws Ann. c.239 §1. For a general 

comparison see the Model Code, Art. III. 
'Mass. Gen. Laws Ann. c.239 §2 (Supp. 1973); the 

judge of the Housing Court of Boston can determine 
the form of the writ for actions brought in his court. 

3Mass. Gen. Laws Ann. c.239 §§3, 4. 
4Mass. Gen. Laws Ann. c.186 §§11, 12, 13 (Supp. 

1973). 
•Mass. Gen. Laws Ann. c.186 §18 (Supp. 1972). 
•Mass. Gen. Laws Ann. c.239 §9 (Supp. 1972). 
7Mass. Gen. Laws Ann. c.239 §5 (Supp. 1971). 
8Mass. Gen. Laws Ann. c.239 §5 (Supp. 1971). 
9 Acts of 1970, c.842 §9 (10) b. 
• 0 Acts of 1970, c.842 §9. 
11 Acts of 1970, c.842 §9 (a) 1 and §9 (a) 10, respec-

tively. 

Rent and eviction control 
1 The Act was passed pursuant to the declaration of 

a housing emergency. The Acts of 1970, c.842 §1. 
2The Act expires April 1, 1975. 
3Marshall House Inc. v. Rent Control! Board of 

Brookline, 358 Mass. 686, 266 N.E. 2d 876 (1971). 
'Id. 
5The Acts of 1970, c.842 §5. 
6The Acts of 1970, c.842 §6. 
7The Acts of 1970, c.842 §6. 
8The Acts of 1970, c.842 §7. 
9The Acts of 1970, c.842 §7. 
'"The Acts of 1970, c.842 §7. 
11The Acts of 1970, c.842 §§11, 12. 
"The Acts of 1970, c.842 §11. 
13The Acts of 1970, c.842 §10. 

Security Deposits 
'See generally, Mass. Gen. Laws. Ann. c.186§15B 

(Supp. 1973). Compare the proposed Uniform Act 
with respect to security deposits, 8 Journal 496-498 
(1973). 

•some states require interest payments only after 
allowing the landlord to deduct an amount for ex-
penses incurred in administering these deposits. 
N.Y. Gen. Obligations Law §7-103 (2a) (McKinney 
Supp. 1973); N.J. Stat. Ann. §46: 8-19 (Supp. 1973). 

3The proposed Uniform Act §s. l0l(c) allows the 
tenant to recover the property and money due him 
together with damages and reasonable attorney fei:s. 

4 A tax escalation clause is a covenant requiring 
the tenant to pay all or a proportional share of any 
increase in real estate taxes. 

•However, see Gold Medal Stamp Co. v. Carver, 
Mass. , 270 N .E. 2d 834 (1971) which held that the 
lessee was not bound by a tax escalation clause where 
the lessor made extraordinary permanent improve-
ments not contemplated by the parties at the time of 
the execution of the lease, which caused increase tax 
assessments. 

Enter premises 
'Mass. Gen. Laws Ann. c.186 §15B (Supp. 1973). 
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Law School Receives 
Record Number of Applications 

At the 15th of February 1974, the deadline 
date, the law school Admissions Office 
received its forty-five hundredth applica-
tion for the class commencing in Sep-
tember of 1974. This year's applicant 
pool to Suffolk University Law School is 
one of the most unique that the school has 
ever had. Not only has the law school 
received the largest number of applica-
tions in its history but the composition of 
the applicant pool is significantly differ-
ent than it has been in previous years. 

1) For the first time over 20% of the 
applicants to the law school are women. 

2) For the first time the law school has 
received over 100 applications from 
minority students. 

3) More states are represented in the 
applicant pool than in any previous year. 

John Deliso, 
Director of Admissions 

The above statistics are not in keeping 
with many of the forecasted trends in 
legal education. A decrease was pre-
dicted in the number of students applying 
to law schools for 1974. It is apparent that 
either due to an unforeseen overriding 
interest in legal education or the down 
turn in the country's economy with the 
resulting lack of demand in the job market 
that law school are and will continue to 
attract larger numbers of highly qualified 
applicants. 

The intensity of the problem of select-
ing candidates for the class commencing 
in 1974 is further magnified when one 
realizes the law school is furthering the 
implementation of its goal to decrease the 
student-faculty ratio. This means the law 
school will accept fewer first year stu-

dents than in either of the previous two 
years. Last year 597 day and evening di-
vision first year students were enrolled. 
Next year's day and evening division 
class commencing in September of 1974 
will number approximately 525 to 550 
students. 

As a result of these limitations, the 
Admissions Office appreciates input from 
students, alumni, and friends who have 
had personal contact with the applicants. 
Thus, the problem of accepting and re-
jecting candidates to the law school 
becomes increasingly difficult. A 
Candidate's eventual admission or denial 
in qualified cases may come to depend on 
the comments made by alumni, students 
and friends. 

Activities of the Suffolk 
Women's Law Caucus: An Overview 

of Fall 1973 
This Fall, the caucus has been actively 
involved in a wide range of activities - a 
speaker's program, committees working 
on women's issues and on the improve-
ment of the law school in general. 

The Speaker's Program has sponsored: 
Laura Rasmussen; (Mass. Law Reform 

Institute) on Divorce Reform legisla-
tion now before the Mass. Legislature. 

Dr. Jerri Steiner; (Governor's Commis-
sion on Crime and Law Enforcement; 
Scientists for Peace) on the Criminal 
Justice System of the People's Repub-
lic of China. 

Jim Drew; (National Lawyer's Guild; An-
tioch Law School) on the Legal Sys-
tem of North Vietnam. 
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Round-table Discussion on Women In 
Law; Professors Epps, Lloyd, 
Schwartzbaum, Judge, and Pote. 

Stephen Young; (U.S. Civil Service Re-
cruiter) on careers in government for 
women and minorities. 

Capt. Anthony 1DeVico; (Placement Di-
rector, Suffolk Law School) on job-
seeking after graduation. 

Other items of interest: 
-A Lending Library has been estab-

lished at the Caucus' office in 100 Charles 
River Plaza, 5th floor, (where placement 
and legal practice offices are located) 
which lends out hombooks, study aids, 
class notes (eg. Calamari on Contracts; 
Schwartz's Property Notes; Criminal 

Procedure in a Nutshell, etc.) 
- The caucus collected medicines, 

food and baby care items for Vietnam war 
orphans through a Christmas benefit pro-
ject. 

- More closely related to Suffolk, the 
caucus has members working at present 
on admissions policies for women applic-
ants, financial aid improvements, and a 
course evaluation project. 

Plans for second semester include pos-
sible publication of a legislative reporter, 
legislative lobbying for divorce reform 
legislation, and a regional conference on 
women and the law. 



1974 Clark Competition Winners Selected 

The 1974 Clark Competition was won by the team of Don Baillie and Jack Lahey. Both are 
third-year day students at Suffolk Law School. Sitting as judges in the finals of the competition were 
Judge Frank Freedman of the Federal District Ct., District of Massachusetts. Judge Frank Coffin, 
Chief Judge of the First Circuit Court of Appeals; Judge Edward Hennessy of the Supreme Judicial 
Court of the Commonwealth of Massachusetts. 
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Class 
Notes 

1939 
"Retired" Joseph F. McLean, former 
Superintendent of the Boston Public 
Works Department, is in his fourth year 
as a Volunteer Teacher at the Leen 
School in Dorchester. 

1940 
F. Lawrence Doherty of Westwood, a vice 
president at Stone and Webster Engineer-
ing Corp., was named senior personnel 
manager. 

1948 
Stephen Keefe of Quincy was promoted to 
Brigadier General in the United States 
Army. 

1950 
Robert Singer, formerly with HUD, 
opened a law office in Manchester. N .H. 

1955 
James J. Nixon, Jr. of Belmont was 
named a Special Justice of the Cambridge 
District Court. 

1958 
Robert W. Morse of Beverly, formerly 
assistant controller at the A.C. Lawrence 
Leather Co., is now on the State 
Auditor's staff. 

1962 
Judge Samuel Zoll was elevated to Justice 
of the Salem District Court. 

1963 
Charles S. Mc Guire, with offices in Bing-
hampton and Syracuse, is President of 
the Central New York Patent Law As-
sociation. 

1965 
George Hall of Wilmington is Executive 
Secretary of the Chelsea-Revere Bar As-
sociation. Joel M. Pressman is serving as 
the 1974 President of the Board of Alder-
men in Chelsea. 

1966 
John D. Biafore of Cranston was named 
Town Solicitor and Probate Judge in Exe-
ter, R.I. Dennis S. Hager of Concord, 
N.H. is with the Allstate Insurance Com-
pany. 
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1967 
Michael M. Balsamo, formerly of Provi-
dence, R.1. is an Executive Secretary for 
the National Labor Relations Board in 
Washington, D.C. 

1968 
Alan E. Steinberg of Natick is a real estate 
lecturer at the NU University College. 

1969 
Donald P. Oulton, an assistant district at-
torney for Middlesex County, opened an 
office for civil practice at his home in 
Natick. Thaddeus M. Strojny, a cor-
porator of the Bristol County Savings 
Bank and the Taunton Savings Bank, was 
elected to the board of the Taunton 
Cooperative Bank. James E. Sullivan, 
former law clerk for the R.I. Supreme 
Court, is an assistant vice president of the 
R.I. Hospital Trust National Bank. 

1970 
Bernard A. Jackvony, who is enrolled at 
the BU School of Law master in taxation 
program is serving as research aide for 
the Republican minority party in Crans-
ton, R.I. William B. McDonough, special 
assistant DA for Hampden County, has 
formed a partnership with Henry 
O'Connor and Robert J. Eastwood in 
Holyoke. David M. Tower of Rindge, 
N.H. is an associate with the new firm of 
Gelinas, Ward and Reynolds, with offices 
in Fitchburg, Leominster, and Rindge, 
N.H. David P. Twomey of Kingston is an 
assistant U.S. Attorney, working out of 
the Boston office. 

1971 
Lawrence C. Chesler is with the firm of 
O'Brien, Shafner, Garvey, and Bartinik 
in Groton, Conn. Frederick C. Crowley is 
associated with the firm of John A. 
Capineri in Pawtucket. R.I. John R. Gra-
nara, Jr. was elected to the Medford 
School Committee. Alfred Saggese of 
Winthrop is an assistant district attorney 
for Suffolk County. John F. Sullivan, 
formerly with Peat, Marwick, Mitchell, 
and Company is practicing in Chatham. 

1972 
Charles L. Field is serving Northeastern 
U. SchoolofLawinadualcapacity: he's 
assistant law librarian and an assistant 
law professor. Frank V. Hekimian, a can-
didate for the masters in taxation degree 
from BU School of Law, is practicing in 
Salem, N.H. Ralph J. Loosigian of 
Chelmsford is an assistant district attor-
ney for Middlesex County, assigned to 
the Lowell Superior Court. Earl L. Miller 
of Swampscott is with the firm of 

Stavisky and Greeley of Boston. Timothy 
J. Schiavoni of Bradford is with the firm of 
Schiavoni, Cirome, and Mooradian in 
Haverhill. 

1973 
Thomas F. Almeida was named the new 
attorney for the Cumberland Housing 
Authority in R.l. Kenneth A. Bagley of 
Auburndale is with the City of Newton 
Law Department. Robert A. Bonner of 
Kingston is an attorney in the law de-
partment of Sun Life of Canada at its head 
U.S. office in Wellesley. John W. Capone 
of Melrose is awaiting assignment as a 
Captain in the USAF Judge Advocate's 
Office. Don L. Carpenter of Barnstable 
has joined the firm of Keating and Farrell 
in Falmouth. James F. Cirillo, Jr. is an 
associate in the firm of Greenfield, Kirck, 
and Jacobs, with offices in Cheshire and 
New Haven, Conn. John R. Cox, for-
merly of Andover, is Chief, Field Branch, 
of the Albany District of the Internal Re-
venue Service. Michael J. Giammatteo is 
associated with the firm of Richard W. 
Wood in Southington, Conn. Laurent P. 
Lambert of Newburyport is a supervisor 
at the Merchants Cooperative Bank in 
Boston. Patrick E. Lowney, who received 
the Alumni Scholarship Award twice 
while a law student here, is Director of 
the Criminal Justice Office for the City of 
Fall River. Douglas A. Mc Ininch of Man-
chester is an assistant district attorney for 
Hillsborough County in New Hampshire. 
Russell G. Murphy of Newton is now 
teaching law at Boston College. James F. 
O'Leary of West Roxbury is serving as 
Manager of Congressman Joe Moakley's 
(JD '56) office in that area. Richard H. 
Patenaude of Taunton is with the Fall 
River firm of Richard N. LaSalle. Alan E. 
Pike of Winthrop is an associate in the 
Boston firm of Pike. Pike, and Nagel. 
Webb A. Primason of North Andover is a 
Public Defender in Salem. Regina Quin-
lan of Brookline joined the firm of her 
father and brother, Quinlan and Quinlan. 
Mark H. Raider of Natick is attending the 
BU School of Law for a master's in taxa-
tion degree. J. Michael Roberts of Rock-
land is with the Boston firm of Musco and 
Foynes. Robert I. Tatel of Chelsea is a 
legal counsel with the Governor's High-
way Safety Bureau in Boston. James J. 
Troisi of Seabrook is an assistant district 
attorney for Rockingham County in N .H. 
James O. Walsh of Hamden is an as-
sociate in the firm of Connor and Connor 
in New Haven. Boston Police Officer 
Charles Webb of Division Four is staying 
on the force nights, as he starts a practice 
in Newton and Roslindale. 
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Necrology 
We at THE ADVOCATE are saddened to report the deaths of thefollmving alumni. 

Class of 1912 
Abraham Lelyveld of Rockland died at the 
age of 89. He was the founder and for 50 
years the President of the Rockland Cre-
dit Union. He was the oldest living alum-
nus of the Law School. 

Class of 1918 
John J. Murphy of Malden died at the age 
of 82. He was the first Democratic mayor 
in Somerville when elected in 1929 and a 
U.S. Marshal under President Franklin 
D. Roosevelt in 1934. 

Philip P.A. O'Connell of Medford died 
at the age of 78. In 1940. Mr. O'Connell 
was appointed special assistant to the Un-
ited States Attorney for the District of 
Massachusetts in charge of Lands Divi-
sion, a post he held until 1954. He main-
tained offices in Boston and Medford for 
many years. 

Class of 1921 
John E. Mahoney of Wilder, Vt. died at 
the age of73. He served as chief attorney 
for the U.S. Business Administration at 
White River Junction until retiring m 
1969. 

Class of 1923 
Frankland W. Miles of Canton died at the 
age of 76. He was a retired presidingjus-
tice of the Roxbury District Comi. He 
maintained a private practice with his 
sons in Boston. 

Class of 1924 
Charles H. Bolster of Marblehead died at 
the age of 85. He was associated with the 
USM Corp., Beverly for many years. 

Class of 1925 
William H. Hilb runner of Woburn died at 
the age of75. Mr. Hilbrunner was a Real 
Estate Broker and was active in the Mid-
dlesex County Foundation. 

William J. Hines of Norwich, Ct. died 
at the age of 82. Mr. Hines was a retired 
lawyer for Travelers Insurance Co. in 
Boston where he served for 50 years. 

Class of 1926 
Orvis H. Saxby of Stoneham died at the 
age of 73. He practiced law in Stoneham 
and also served as Town Counsel from 
1940 to 1949 and was Town Moderator 

and Master In Chancery from 1958 to 
1963. 

Thomas J. Finnegan of Norwell died at 
the age of 80. Mr. Finnegan taught for 
many years in the Law School prior to his 
retirement in 1972. He also practiced law 
in Boston. 

Class of 1927 

James E. Bagley of Lynn died at the age of 
73. He was associated with the law firm of 
Bagley and Bagley in Boston. Mr. Bagley 
was also a member of the Ancient and 
Honorable Artillery Co. 

Class of 1928 
John H. Gilbert of Largo, Fla. died at the 
age of 82. Mr. Gilbert was treasurer of 
Chase Brass and Copper Co. in 1934. 

Class of 1930 
James J. Mccusker of Quincy died at the 
age of 68. Mr. Mccusker was a former 
plant superintendent for the American 
Bank Note Co. in Boston. 

Class of 1931 
Francis McCarthy of West Roxbury died 
at the age of 63. Mr. McCarthy joined the 
FBI as a special agent in 1942 and worked 
in the Boston office from 1946 to 1965. He 
later headed the META police. 

Class of 1932 
John Looney of Winchester died at the age 
of 76. He was lawyer and purchasing 
agent for Motors, Electronics and Con-
trol Co. of Cambridge for 42 years. 

Class of 1933 
Ralph G. Howland of Lynnfield died at 
the age of 62. He was a former Malden 
attorney and had previously served on 
the Malden board of alderman prior to 
World War IL 

Alonzo B. Greene of Braintree died at 
the age of 69. Mr. Greene maintained law 
offices in Boston and Quincy. 

FrancisJ. Gill of So. Portland, Me. died 
at the age of 74. Mr. Gill was traffic man-
ager for the Oxford Paper Co. from 1937 
until his retirement in 1964. 

Class of 1936 
Thomas F. O'Donnell of Wellesley died at 
the age of 65. Mr. 0 'Donnell was a corpo-
rate lawyer and former administrator at 

MIT. He was also vice-president and 
treasurer of Center Associates, a realty 
investment enterprise. 

Class of 1937 
Martin T. Camacho of Arlington died at 
the age of 60. A Boston attorney for more 
than 3 0 years, he was active in 
Portuguese-American affairs in Cam-
bridge. 

Class of 1940 
Ralph D. Washburn of Hanover died at 
the age of 81 while traveling in Norway. 
In 1967 he was elected to a one-year term 
as town clerk of Hanover. He continued 
to be re-elected and held that position 
until his death. 

Class of 1941 
Lawrence G. Peterson of Brewster died at 
the age of 71. He was a former patent 
attorney and former adviser to the 
Pneumatic Seal Corp. of Quincy. 

Class of 1942 
John P. Murphy ofMiddleboro died at the 
age of 55. Mr. Murphy was a claims adjus-
ter for the NY, NH & H Railroad and 
office manager at Connor Buick and Pon-
tiac Co. 

Class of 1951 
Stephen H. Vinal of Quincy died at the age 
of 51. Mr. Vinal was a lawyer in general 
practice for 20 years in that city. 

Class of 1952 
Leonard Mullen, Jr. of Winchester died at 
the age of 50. He was appointed as a 
member of the Judiciary in April of 1973. 
He served as Special Justice of the Some-
rville District Court. 

Class of 1955 
Leo A. Burgoyne of Metuchen, N.J., for-
merly of Lowell, died following a pro-
longed illness. He was employed as an 
attorney for the Internal Revenue Service 
of New York as a Senior Trial Attorney. 

Class of 1956 
Gilbert M. Coroa of Somerset died at the 
age of 48. He was an assistant clerk of 
courts at the Fall River Superior Court. 
He was also a member of the Mas-
sachusetts Legislature from 1957 to 1966. 



Organized Crime 
Continuedfi'om page 4 
sociates, their areas of geographic con-
trol, their areas of economic control, both 
legal and illegal, their friends and their 
enemies within and without the organiza-
tion. The federal government has been 
intensely gathering intelligence in the or-
ganized crime field for well over a decade 
- the target figures have been desig-
nated, their associates pin-pointed, their 
areas of control mapped out. The 
intelligence-gathering process must and 
will continue. But there comes a time 
when intelligence reaches a point of sat-
uration, and for it to be productive, intel-
ligence must be translated into evidence. 
At present, the federal government. with 
its Strike Force Concept, has drastically 
shifted the emphasis from the mere 
gathering of intelligence to the predeter-
mined effort and resolve to put that intel-
ligence to practical use in the courts in 
order to convict the designated target fig-
ure - the major racketeer. 

I would suggest that each District At-
torney establish a special strike force 
staffed by an elite group of highly skilled 
and dedicated investigators for the ex-
press purpose of routing out the criminal 
organization in each district. It is the pre-
rogative of the Dist1ict Attorneys to es-
tablish the investigative priorities of this 
special force. Exchange of criminal intel-
ligence between District Attorneys 
throughout the Commonwealth and the 
entire New England area is of paramount 
importance. 

The second weapon is the substantive 
statutes whose provisions cover those 
areas of criminal activity in which or-
ganized crime is basically engaged. 

No additional substantive legislation is 
needed. What is needed is the imposition 
of appropriate jail sentences in organized 
criminal cases. A major racketeer is by 
definition a professional criminal who 
will not be rehabilitated. He fears only 
one consequence - incarceration - not 
a fine, not a suspended sentence and pro-
bation - only jail. Prosecutors must de-
mandjail sentences in cases involving or-
ganized criminal figures in order to segre-
gate them from society and to thereby 
protect the public from their insatiable 
appetite for ''blood money.'' This should 
be done in gambling cases, even for a 
street agent of the organization, for only 
by this means will the source of street 
personnel - those who take the bets -
be dried up. A street-level employee will 
not be so apt to aid his insulated boss in 
the accumulation of his wealth if he 
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knows that he himself faces a prison term 
on a gambling conviction. 

The third weapon is the procedural 
statutes, such as the court-authorized 
wire tapping and "bugging" provisions. 
and the general immunity laws. 

The availability of immunity can over-
come the wall of silence that is the code of 
the underworld and which so often de-
feats investigations in this area. An im-
munity statute to be effective must be 
used in conjunction with contempt provi-
sions for those witnesses who refuse to 
testify after being granted immunity from 
prosecution, and with false declaration 
provisions for those who do testify but 
who testify falsely. An investigative 
grand jury of eighteen months' or two 
years' duration is a prerequisite to the 
successful use of the immunity-contempt 
tandem, so that a contempt citation will 
result in such sufficient prison time dur-
ing the life of the grand jury as to compel 
testimony. The investigative grand jury 
with full subpoena power is needed by all 
District Attorneys to initiate an in-depth 
probe of the organized underworld. 

Legal wire tapping and "bugging'· is 
the single most valuable weapon in law 
enforcement's arsenal. These electronic 
devices can penetrate the inner sanctum 
of the organization and alone can replace 
the heretofore sine qua non of the suc-
cessful organized crime prosecution -
the testifying accomplice witness. 

The fourth weapon is the development 
of the testifying accomplice witness, who 
is normally a prerequisite to the prosecu-
tion of a major racketeer because of the 
essential character of organized crime -
the "insulation'· of the "boss'· from the 

overt criminal act, thus, necessitating the 
testimony of an associate of the "boss" 
who can provide the evidentiary link be-
tween the order and the criminal act. This 
type of witness is rare because of the 
underworld's code of silence and the fear 
of reprisal from the enforcer. Law en-
forcement should be ever alert to the cir-
cumstances ripe for the development of 
this type of witness growing out of the 
ever-occurring fallings-out between un-
derworld associates, and be prepared to 
provide the protection detail and geog-
raphic relocation of the witness' family 
which is so necessary in this situation. 
Joseph Baron, Vincent Teresa and John 
J. Kelley are recent examples of this type 
witness. Organized crime leaders of sta-
ture will not be successfully prosecuted 
without the development of the cooperat-
ing accomplice witness who has close 
connections with the "boss." 

Purists might assert that the investiga-
tion and prosecution of predesignated 
target figures is not a traditional method of 
law enforcement. But organized crime is 
not the normal type of crime. It operates 
over long periods in an atmosphere of 
relative secrecy, and for the most part, it 
continues without complaints. Crimes 
arc committed, but there are no "vic-
tims," or rather the victims are usually 
willing victims. A bettor does not report 
his bookie to the police. Thus, the or-
ganized crime investigation must not only 
determine who committed the crime, as is 
the case in the investigation of common 
law crimes, such as murder, robbery, 
etc., but must also first determine 
whether a crime has even been commit-
ted. Because an organized crime is not 
reported by a complaint filed by a citizen. 
to determine whether such a crime has 
been committed requires that an inves-
tigation commence with the activities of 
the major racketeers in the area, who be-
come by necessity - the designated 
targets. 

In closing, I would reassert my belief 
that a concerted and cooperated inves-
tigative effort against the major rack-
eteers and those illegal activities from 
which their main source of revenue is de-
rived by all investigatory agencies on all 
levels of government on a permanent 
basis using the four weapons which I have 
discussed can destroy the formal criminal 
organization. The local police - sparked 
by the District Attorneys and buttressed 
by their own local strike force and their 
own investigative grand jury-must be in 
the forefront of any successful assault. It 
is a goal worth striving for! 



Another View 
Continued from page 5 
range of one to one and a half cents per 
K.W.H. Now the larger users are faced 
with almost a doubling in the price of their 
electricity. Some residential heating cus-
tomers have seen their monthly bills go 
from $100 to $200 plus per month. One 
large commercial establishment in the 
Greater Boston area saw its bill jump 
from $11,000 to $22,000 per month. 

In recent months the electric utilities 
have witnessed a large reduction in the 
growth of usage of electricity - with 
some actually claiming negative growth 
something the environmentalists have 
been seeking for years. Boston Edison, 
Massachusetts Electric and Western 
Massachusetts Electric, the largest elec-
tric companies in the Commonwealth, in 
their petitions for rate relief before the 
Department of Public Utilities claim that 
there are reductions in usage of between 
ten and fifteen percent from what would 
normally be expected. 

The results the environmentalists were 
seeking appear to have come about indi-
rectly because of the energy crisis. The 
promotional nature of the rate structure 
has been eliminated because of the opera-
tion of the fuel clause and usage has been 
curtailed both voluntarily by the con-
sumer and because of the increased price. 
More importantly, however, there is 
some actual data available from which to 
determine the price elasticity of electric 
usage - data that was unavailable prior 
to the crisis. With these results, the en-
vironmentalists can arm themselves for 
the future when, hopefully, the crisis 
situation will be over. 

cAu: University Home Services 
LYNNFIELD 595-4045 NEEDHAM 449-3590 

BOSTON'S FOREMOST COUPLE PLACEMENT SITTER SERVICE 
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If you are looking for competent and well-trained individuals - students or alumni, the Suffolk 
University Law School Placement Office offers an invaluable service. 

If your firm/office has an opening, or if you are aware of a legal or quasi-legal position opening, 
contact the Director of Placement by letter or telephone, setting forth the prospective employer's 
requirements in terms of education, experience and salary. The Director then will forward 
resumes of suitable candidates, i.e. students and Alumni as appropriate, whose qualifications 
appear to meet the employer's requirements. At the wish of the employer, his name will be kept 
confidential. 

The Placement Office arranges interviews for students/alumni throughout the entire calendar 
year. Since most students begin their search for employment shortly after the school year begins 
in September, it is in the interest of prospective employers to inform the Director of Placement 
about his/her needs just prior to the beginning of the school year, or as soon thereafter as possible. 

As a rule, Alumni are interested solely in full time employment opportunities. Students, on the 
other hand, are interested in full time, part time and summer employment opportunities. 

Both Day and Evening Division~Students can be provided, upon request, to assist in preparing 
trial briefs, researching points of law and in other forms of temporary, part time legal employ-
ment. 

If your firm/office is not now interviewing at Suffolk, you could be overlooking an opportunity 
to meet some exceptionally well qualified young students. 

For additional information call or write: 

Director of Placement 
Suffolk University Law School 
Beacon 11111 
Boston, Massachusetts 

Tel 723-4700, Ext. 352/353 



PERSONALIZED PLAQUE 

Cast Bronze Suffolk Law School Emblem is mounted 
on solid hand-rubbed walnut. 81/2'' x 11". Graduate's 
name and class are engraved on the brushed bronze 
nameplate. Excellent gift idea. $19.95 plus $1.00 
postage & handling. 

LAW SCHOOL EMBLEM 

Cast Bronze Suffolk Law School Emblem with felt 
backing. Ideal use as decoration or as a paper- j 
weight. $9.95 plus $.50 postage & handling. 

I 
I 

WE'VE GOT 

AN 

OFFER YOU 

CAN'T REFUSE 

Campus Stores Inc. 
Suffolk University Book Store 
41 Temple St. 
Boston, Mass. 02114 

Please send: 
Personalized Plaque 
$19.95 plus $1.00 postage 

Law School Emblem 
$9.95 plus $.50 postage 

Graduate's Name _____________________ _ 

Class of ______ _ 

Please ship to ______________________ _ 

______________________ Zip, _____ _ 

Please make checks payable to: Campus Stores Inc. 
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