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In Memoriam: Judge John E. Fenton, Sr. 
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The late Judge John E. Fenton, Sr. will be 
remembered as one of the most influen -
tial jurists, educators and civic leaders in 
the history of Massachusetts. Through-
out his life Judge Fenton was able to 
accomplish herculean feats with such 
proficiency that the impossible was ex-
pected from him as commonplace. 

Judge Fenton' s association with Suf-
folk University began in 1920, when he 
commenced his four years of night 
school which resulted in a degree from 
Suffolk University Law School in 1924. 
In September, 1965, Judge Fenton re-
tired after twenty-eight years as judge of 
the Massachusetts Land Court to be-
come president of Suffolk University. 
He served five years before retiring and 
assuming the chairmanship of the board 
of trustees of Suffolk for the second time 
in October, 1970. 

During Judge Fenton' s tenure as pres-
ident, Suffolk enjoyed its period of 
greatest growth. The enrollment at Suf-
folk nearly doubled as did the number of 
faculty. Today, Suffolk's colleges and 
law school have a combined enrollment 
of more than 6,000 students. As the stu-
dent body grew, the school's facilities 
expanded and improved. A new six-
story building on Beacon Hill · and two 
new libraries were built during Judge 
Fenton' s presidency. 

Judge Fenton was Suffolk's fifth pres-
ident and one of its most popular. He 
possessed an unyielding dedication to 
the welfare of his students. At the time 
of assuming the presidency of Suffolk, 
he was 67 years-old and said, "Retire? 
I'm just beginning. The main reason I 
took this job was to do some good for 
future generations." When he stepped 
down in 1970, then board chairman 
George C. Seybolt cited Fenton's rela-
tionship with students as "a matter of 
pride for both himself and the trustees." 

The late sixties were turbulent times 
full of discord and unrest; yet, Suffolk 

University was free of any strife. The 
major reason for this was Judge Fenton' s 
open door policy of meeting, within one 
day, with any student. He took pride in 
the fact that he and students could dis-
cuss protests reasonably, and that Suf-
folk was free of student strikes. He was 
never too busy to listen to a student's 
problem. 

It was this devotion to the student 
body which won him two citations from 
the students themselves. The Student 
Bar Association presented him with the 
Dean Frederick A. McDermott Award in 
1966 for devoted service to the law 
school and students. The undergraduate 
students honored Fenton as the out-
standing· administrator at their senior 
banquet last May. 

Judge Fenton will be remembered as 
Associate Dean Clifford E. Elias de-
scribed him. "He was a very warm and 
energetic person with a marvelous 
capacity to get things done. He was rest-
less, always wanting to accomplish 
more. But above all, he was a decent 
human being." 

Outside Suffolk, Judge Fenton re-
ceived a myriad of honors and awards 
for his civic and charitable work. 
Among his most outstanding achieve-
ments in these fields were his efforts in 
raising one million dollars for Bon Se-
cours Hospital. 

It is the sincere wish of everyone as-
sociated with Suffolk University that 
Judge Fenton's dedication, spirit and 
humanitarianism will live on at the Uni-
versity. Suffolk's new college of liberal 
arts building on Beacon Hill will be 
named after Judge Fenton, as President 
Thomas A. Fulham recently announced, 
to "recognize his immeasurable con-
tributions to the colleges, the law 
school, and its students." 

Francis A. DeLuca 



Dealing with the Drunk Driver: 
A New Approach in Massachusetts 
By 
Joseph J. Senna, MSW, JD 
Associate Professor College of Criminal Justice 
Northeastern University 

Biography 
Joseph J. Senna is currently an Associate 
Professor in the College of Criminal Jus-
tice at Northeastern University, Boston, 
Massachusetts. He holds an under-
graduate degree in Economics and 
Psychology from Brooklyn College, a 
Master of Social Work degree (M.S.W.) 
from the Fordham University Graduate 
School of Social Service, and a law de-
gree (J .D .) from the Suffolk University 
Law School. 

Prior to coming to Northeastern Uni-
versity in 1970, Professor Senna had ex-
tensive experience in the field of crimi-
nal justice. He has given lectures and 
seminars on related legal and social ser-
vice issues, and has authored many arti-
cles in professional journals on criminal 
justice administr~tion and education. 

Professor Senna also serves as a Spe-
cial Assistant District Attorney in 
Middlesex County and has prosecuted 
numerous cases of defendants charged 
with driving under the influence of in-
toxicating liquor. 

Introduction 
On July 29, 1974, Governor Sargent 
signed into law Chapter 647 of 1974 -
" An Act Establishing an Alternative 
Procedure for the Disposition of Cases 
Involving Persons Convicted of Operat-
ing Motor Vehicles While Under the In-
fluence of Intoxicating Liquor."1 This 
Act, which will become effective on July 
1, 1975, is a two-year experiment in re-
habilitating the alcoholic driver. The 
major issue raised by the Act is whether 
positive treatment and driver education 
programs are a more effective approach 
in dealing with drunk driving than 
mandatory penalties which result in au-
tomatic license revocation. This article 
will discuss the problem of alcohol re-
lated traffic offenses, identify the more 
interesting approaches for implement-
ing "driving under the influence" laws, 
and explore the provisions and scope of 
the new Massachusetts legislation. 

The "Drunk Driver" 
Statistics of alcohol related driving of-
fenses indicate the extreme seriousness 
of "drunk driving" in Massachusetts 
and throughout the country. In Mas"7 
sachusetts, there are perhaps between 
250,000 to 290,000 alcoholics and the 
majority of them are licensed drivers.2 
Tltis fact demonstrates the seriousness 
and potential magnitude of the drunk 
driving problem. It has been estimated 
that drunk driving accounts for a 
minimum of 67% of all fatal crashes in 
the Commonwealth, of which there 
were over 800 such incidents in 1973.3 
Furthermore, throughout the entire 
state, over 8,000 persons were convicted 
of driving under the influence of intox-
icating liquor in 1974.4 This figure does 
not represent the extent of the problem 
because law enforcement officials have 
traditionally under-enforced "DUIL" 
laws and judges and juries have been 
reluctant to convict the arrested offen-
der. 5 

Across the country, it has been esti-
mated that alcohol is involved in 50% to 
60% of all highway fatalities, causing as 
many as 30,000 deaths and 800,000 in-
juries every year. 6 Nationally, drivers 
who drink are responsible for the death 
of 500 men, women, and children every 
week of the year. 7 It is a fact that the 
drunken driver is a menace in our soci-
ety, and potentially as dangerous as a 
criminal with a lethal weapon. As a re-
sult, DUIL offenses contribute substan-
tially to the crime problem and need to 
be dealt with effectively by the criminal 
justice system and related agencies. 

Present Law 
In Massachusetts, individuals convicted 
of operating a motor vehicle under the 
influence of intoxicating liquor are 
punished by a one-year revocation of 
their driver's license for the first offense 
within a six-year period, with no right 
to petition for license re-instatement. 8 

This type of de-licensing action is the 
most often used criminal sanction for 
DUIL offenders. There are at least 45 
states, and the District of Columbia, 
which impose the legal penalty of sus-
pension or revocation of license upon a 
first conviction for DUIL. 9 However, 
less than half of those jurisdictions sus-
pend or revoke the licensing action for 
less than a year .10 In Connecticut, for 
example, the legal sanction for being 
found guilty of DUIL is a mandatory 
suspension for one year, but a person 
may apply for a reversal of this action. 11 

The state of Vermont imposes a manda-
tory suspension for 90 days provided a 
breathalyzer examination was not re-
fused and a rehabilitation program was 
successfully completed by the defen-
dant.12 In Maine, there is a mandatory 
suspension of license for four months 
upon a first DUIL conviction.13 Thus, 
most states, including Massachusetts, 
seek to deal with the drunk driver by 
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some form of punitive action involving 
the suspension or revocation of the 
driver's license. The Massachusetts 
Statute, however, appears unduly re-
strictive, because it mandates an au-
tomatic revocation of the license for one 
year, while also making no provisions 
for driver rehabilitation programs. 

In the past year, however, efforts have 
been made to re-evaluate the present 
DUIL law in Massachusetts. This re-
examination results from the apparent 
fact that alcohol is related to over half of 
all highway fatalities and that existing 
punitive statutes alone have not been 
able to handle the problem satisfactori-
ly. Also, such recent federal decisions as 
Easter v. District of Columbia and Driver 
v. Hinnant 14 have served to emphasize 
the need to treat the alcoholic offender 
rather than apply rigid criminal penal-
ties. These two cases, both in 1966, de-
clared that chronic alcoholics could not 
be found guilty of the crime of public 
intoxication. The President's Crime 
Commission gave further support to 
this approach in 1967 by recommending 
alternative forms of treatment for al-
coholics, including the elimination of 
public drunkenness as a criminal of-
fense .15 And although the United States 
Supreme Court case of Powell v. Texas, 16 

in 1968, did not decide that alcoholism is 
a disease, it was clear that the criminal 
justice system lacked the capacity to deal 
with the problem drinker. Mas-
sachusetts realized this to be the case by 
the passage of its "Alcoholism Treat-
ment and Rehabilitation Law" in 1971. 17 

These factors have resulted in the de-
criminalization of drunkenness in many 
jurisdictions, as well as in efforts to pro-
vide rehabilitation services to the al-
coholic driver still under the reach of the 
criminal law. 

The current Massachusetts DUIL law, 
excluding the recent amendment, makes 
no attempt to rehabilitate the alcoholic 
offender. It handles the problem of the 
drunk driver simply through a fine or 
imprisonment and soine action against 
the defendant's license. Critics of the 
law feel that it is extremely rigid because 
it mandates immediate loss of a driving 
license upon conviction for a DUIL of-
fense. This automatic revocation gives 
the courts no discretion in the handling 
of such cases. 

Another problem with the present 
statute has been the apparent reluctance 
on the part of law enforcement person-
nel to aggressively enforce the law. The 
police obviously realize the hardship 
that may be caused by revocation of 
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license. If an offender is convicted, loss 
of driving privilege may interfere with 
maintaining a livelihood and eventually 
curtail employment. As a result, the 
police often make arrests for DUIL in 
severe cases only, or charge the offender 
with a lesser crime, such as operating to 
endanger life and safety. There is also 
the tendency at a trial for many judges 
and juries to be reluctant to enter convic-
tions in drunk driving cases for similar 
reasons. 18 

This situation is further complicated 
by the feeling that many offenders who 
lose their license for a DUIL conviction 
continue to drive anyway. If this is true, 
the law has little or no deterrent effect on 
the drunken driver, and the underlying 
problem which resulted in the offense-
alcoholism - remains untreated. 

Thus, laxity of enforcement, loss of 
statutory deterrent value, and no chance 
for rehabilitation indicate that the pres-
ent DUIL law requires some revision 
since it operates neither fairly nor effec-
tively. Police officers who are not in-
terested in enforcing the law, judges dis-
inclined to convict the offender, and 
juries on appeal unwilling to sustain 
convictions, represent an area in need of 
law reform, 

New Approaches 
There are programs in Massachusetts 
which have attempted to deal with the 
drunken driver by other than punitive 
means. One such program is the Alcohol 
Safety Action Project of Boston 
(ASAP). 19 It is one of thirty-five such 
programs being conducted throughout 
the United States funded by the Federal 
Department of Transportation. The aim 
of this project is to reduce drunken driv-
ing by a variety of activities which in-
clude increased enforcement through 
police safety patrols, the availability of 
rehabilitation and re-education services 
for the alcoholic, expanded prosecution 
and probation supervision, legislative 
reform, and prqgrams of public informa-
tion and education. According to pres-
ent information, it appears that Boston 
ASAP is having a substantial impact on 
the drunk driving problem in that juris-
diction. 20 

Similar type programs, with particu-
lar emphasis on judicial discretion of the 
DUIL statute and individual rehabilita-
tion, have developed in other com-
munities throughout the state. Both the 
cities of Lawrence and Brockton, for 
example, have created ASAP type pro-
grams and many other jurisdictions in 
the state and around the country are also 

following this direction. 21 These types 
of programs represent combined efforts 
by police, courts, social service agen -
cies, and the public, to deal with the 
drunken driver in a more constructive 
manner. Such activities represent a 
more realistic effort to prevent, deter 
and treat the alcoholic driver. 

Scope of New Legislation 
There are several important policy is-
sues which underlie the passage and 
eventual implementation of Chapter 
647. The first is a change from a punitive 
to a rehabilitative approach to the 
drunken driving problem. This means 
that non-penal treatment is to be made 
available for problem drinkers who 
need rehabilitation programs. The em-
phasis of the amendment is on the pre-
vention and treatment of the alcoholic 
driver. 

Secondly, the new DUIL amendment 
will allow the courts to apply the concept 
of judicial discretion in the handling of 
such cases. Under the present law, the 
offender convicted of DUIL automatic-
ally has the driver's license revoked for a 
minimum of one year. Undoubtedly, 
some judges do exercise discretion in 
individual cases, by withholding a find-
ing of guilt while referring the offender 
to a treatment service. The DUIL 
amendment formalizes this approach 
under legal sanction by allowing the 
judge to consider various alternative 
dispositions to the mandatory license 
revocation requirement. 

Thirdly, it is apparent that lawyers, 
probation personnel, and others in the 
social services, will play a critical role in 
representing, investigating, supervis-
ing, and rehabilitating DUIL offenders 
for the courts. Lawyers will be required 
to assist their clients during trial, at dis-
position, and in subsequent hearings 
for license re-instatement. Probation of-
ficers will have the responsibility of in-
suring that offenders comply with the 
order of probation and with successful 
participation in driver alcohol education 
and treatment programs. Treatment 
specialists to whom the offender is re-
f erred will bear the burden of re-
habilitating the alcoholic driver in the 
community. If these groups are not ef-
fective, it will not be possible to imple-
ment the new legislation. 

Perhaps the last, and one of the most 
important, policy factors of the alterna-
tive procedure for handling DUIL cases 
is that it is based upon the need to ob-

continued on page 26 



Jurisdiction to Annul in Massachusetts: 
A Blanket too Small for the Bed 

by Wayne Soini 

Milford v. Worcester 1 , source of legal 
predictability for seven generations, in-
evitably cited in support of the proposi-
tion that common-law marriage is void 
in Massachusetts, 2 consistently fol-
lowed for its rule that solemnization is 
required to validate a Massachusetts 
marriage, 3 is indisputably popular. 
Disputable nonetheless is its jurisdic-
tional basis, and so this article. 

The Massachusetts Constitution is 
succinct: 

"All causes of marriage, divorce, and 
alimony, and all appeals from the judges 
of probate shall be heard and deter-
mined by the governor and council, 
until the legislature shall, by law, make 
other provision."4 

This article, adopted in 1780 and re-
tained ever since despite constitutional 
revising conventions and extensive 
amendments, establishes complete 
legislative power over marriage, divorce 
and alimony. 5 Chief Justice Gray sum-
marized in an 1876 decision that, "(b)y 
the Constitution of the Commonwealth, 
in accordance with the practice under 
the Charter of the Province, the jurisdic-
tion in cases of divorce and alimony was 
vested in the Governor and Council, 
until transferred by the Statutes of 1785, 
Chapter 69, to this court, where it has 
since remained; but it belongs_ to the 
Legislature to express by general laws 
the cases in which the court may decree 
a divorce ... " 6 As to legislative power 
over annulment, the court has suggested 
no less complete constitutional invest-
ment. During the eighteenth century the 
term "divorce" subsumed annulment. 
The Statutes of 1785, for example, al-
lowed "divorce" for marriages in viola-
tion of specified degrees of consanguin-
ity or affinity, although by another sec-
tion such marriages were to be "null and 
void." 7 Statutes using such terms as 
"libel for annulling" and "sentence of 

divorce, or nullity" date from 1836 in 
Massachusetts statutes with the Revised 
Laws codification of that year. 8 The 
Constitution of 1780 can hardly be con-
strued to embody the narrower, modern 
meaning of "divorce." A Delaware 
court, citing Massachusetts and other 
jurisdictions' decisions in support of the 
proposition that courts have no inherent 
power to annul, held that jurisdiction 
arose "(o)nly if the asserted ground of 
invalidity of the marriage is one of the 
statutory grounds for annulment."9 

If the Legislature retains complete au-
thority to specify grounds for annul-
ment under the Constitution, did the 
Legislature make any provision by law 
for annulment on grounds of lack of sol-
emnization? Only if it had done so will 
Milford be valid; only if it had done so -
or has since - will common-law mar-
riage be void in Massachusetts. 

The facts in Milford are derived from 
two depositions, one by Rhoda Temple, 
alleged wife, then widow of Stephen 
Temple, and the other by Joseph Dorr, 
Justice of the Peace.10 

According to Mrs. Temple, she and 
Stephen "went to Mr. Lemuel Perham' s, 
innholder in . . . Upton, where was 
then present Joseph Dorr, Esq., one of 
the Justices of the Peace for the County 
of Worcester . . . (W)e requested him to 
join us in marriage and presented to him 
the ... certificate (of intentions) which 
he took and perused. But he declined 
taking an active part in the business. We 
then rose up before the said justice and 
he, the Stephen Temple, took me by the 
hand and declared before the said jus-
tice that he took me for his lawful wife in 
sickness and in health and that he would 
keep his body chaste for me until death 
did us part." Mrs. Temple recited her 
oath, "after which ceremony I believed 
that Stephen Temple and myself to be 
husband and wife." 

The deposition concludes, "Mr. 

Lemuel Perham was present, and of-
fered to pay Justice Dorr his fees, and 
requested him to make a record of the 
marriage and I verily thought the same 
to be on record till lately. And I further 
say that Justice Dorr did with an approv-
ing countenance, as it appeared to me, 
say, 'I believe it is strong enough.' " 

Justice Dorr's deposition runs, "I 
called at the house of one Perham who 
then kept a tavern in the town of Upton. 

"While I was at said Perham's house, 
one Stephen Temple and a woman, 
whose maiden name was Rhoda Gallo-
way, but who had been married previ-
ously to the time, came into the room 
where I was, and application was made 
to me, as a magistrate of said county, to 
join them in marriage -

"Having in my own mind such objec-
tion as I thought ought to prevent me as 
a magistrate from joining the said 
Stephen and Rhoda in marriage I de-
clined to do it - A proposition was 
made to me, I think by said Perham, that 
they might take each other as man and 
wife in the room where I was - I told 
him I should not marry them - After 
this they declared in my hearing that 
they took each other to be man and wife 
and I was desired by Lem Perham to 
make a record of it - I declined to do it 
and told them I should not take any ac-
tive part respecting the business and 
should not make any record of it." 

He concludes that he never did make 
record of the marriage, supposedly con-
tracted in August or September, 1784. At 
least six children were born to Stephen 
and Rhoda Temple before Stephen died 
in February, 1809 ,11 beginning with the 
birth of son Dolston on May 9, 1785.12 

This marriage, of over twenty years' 
standing, was annulled in Milford since 
Justice Dorr was found by a jury to have 
taken no active part in the ceremony. 

Oustice Dorr's mysterious objection is 
probably based on fear of solemnizing a 
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bigamous marriage. Rhoda Galloway 
married Richard Eseling - the Milford 
court spells it Essling- on October 26, 
1779.13 Interestingly, this marriage was 
flawed by lack of required certificate of 
intentions. In the absence of any record 
of Eseling' s death between 1779 and 
1784, this author has concluded an 
Enoch Arden situation during which 
Rhoda advanced in age from 20 to 25 
years.)14 

Did the court have power to annul this 
marriage? Before Milford, in Mangue v. 
Mangue, 15 the court was presented with 
a libellant who alleged adultery as 
grounds for divorce. The libel was dis-
missed not because the libellant had 
failed to prove adultery, but because she 
failed to prove that her marriage had 
been solemnized. The flaw? The justice 
of the peace again is pivotal, as he would 
be in Milford; when he signed with two 
other witnesses as having observed the 
Mangues exchange marriage oaths, he 
was not acting in his official character. 
So far Mangue sounds like a fine Milford 
precedent. But the Mangue court point-
edly refused to avoid the marriage for 
lack of jurisdiction! By statute the court 
could decree a "divorce" (or annulment) 
for incest, bigamy, impotency or adul-
tery "and for no other cause."16 

The jurisdictional question Mangue 
noted as open was not a unique Mas-
sachusetts problem. What court has 
jurisdiction to annul? Professor Clark in-
forms us that "(t)his was a question of 
some difficulty in earlier times, since 
only the ecclesiastical courts had this au-
thority in England, and in this country 
we had no such courts."17 Courts 
elsewhere, unlike Mangue, assumed 
jurisdiction though justifications var-
ied. Chancellor Kent, in decisions such 
as Wightman v. Wightman 18 and Burtis v. 
Burtis, 19 held that equity courts could 
annul marriage contracts by analogy to 
their powers over other contracts. 
Courts of law in other states annulled 
marriages after finding that ecclesiasti-
cal principles came to them through the 
common law. 20 The difference was not 
academic; if equity had jurisdiction, 
grounds for annulment were restricted 
to reasons that would cause contracts 
generally to fail, such as fraud or 
duress, 21 while if jurisdiction to annul 
derived from canon law, grounds were 
canonical, such as consanguinity and 
impotence.22 There was, of course, less 
difficulty when the Legislature 
answered the question of jurisdiction 
statutorily and specified grounds for 
annulment. Massachusetts completed 
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this task in 1836 by enacting a direc-
tory23 catch-all jurisdiction: 

The supremejudicialcourtmay, in all 
cases, where the course of proceed-
ing is not specially prescribed, hear 
and determine all matters, coming 
within the purview of ( the "divorce") 
chapter, ac-..ording to the course of 
proceeding in ecclesiastical courts, 
and in courts of chancery . . . 24 

But this was not enacted until 1836. 
Although in the Mangue case the court 
forbore to exercise any extra-statutory 
jurisdiction to annul, in Milford the 
court assumed jurisdiction over unsol-
emnized marriage by asserting such 
marriages were void ab initio, 25 void be-
fore and even without judicial process. 
This invention in nullity to mother a 
non-express jurisdiction hung by the 
thread of implied legislative intent -
that the Legislature meant to avoid all 
unsolemnized marriage when it estab-
lished solemnization as a requirement 
for "lawful" marriage.26 The intention 
could be implied since to accept non-
complying marriages would render 
"fruitless"27 and "nugatory"28 the legis-
lation passed. 

Obviously, the "fruit" test will fix a 
result only if social conditions remain 
the same or if that test is conscientiously 
applied only once - the first time. 
Thereafter, social changes are not taken 
into account as stare decisis takes over: to 
change becomes "a matter for legisla-
tive, and not for judicial considera-
tion."29 

Was it not always a matter for legisla-
tive, and not for judicial consideration? 
Milford cites generality, not unanimity, 
of opinion holding that the marriage 
solemnization laws are mandatory. 30 If 
such was the opinion of the legal com-
munity, what might not the marrying 
public believe in good faith? Given a 
group of debatably valid marriages, the 
Quaker variant of which the Legislature 
has affirmatively embraced, both pro-
spectively and retroactively affirming 
the same in 1786,31 may the judicial 
branch then or years later avoid remain-
ing variants? 

If it may, from whence does jurisdic-
tion flow? Laches may provide tempta-
tion and opportunity, but it will not 
provide any addition to constitutional 
power. On a case level, Mangue is no 
precedent for judicial intervention into 
these debatable unions. Statutorily, the 
same Legislature that protected Quaker 
marriage restricted divorce (annulment) 
to four causes "and no others", 32 and it 

avoided marriage without jurisdictional 
direction for a fifth cause - miscegena-
tion. 33 The Legislature showed its abil-
ity to avoid marriages in terms "abso-
lutely null and void", "null and void" 
and "absolutely void" when avoidance 
was its intent. 34 What nonetheless 
avowedly motivates the Milford court to 
avoid? A fear that legislation will other-
wise fail of its purpose and bear no fruit! 
The Legislature, which delineated 
penalties and fines for official non-
compliance, which expressly avoided 
miscegenatious marriage in a section of 
the very solemnization requirements,35 
committed an oversight by not avoiding 
all marriages not in conformity with the 
statutes! 

Such is urged by Milford, that a man-
datory interpretation might breathe 
fecundity into an otherwise barren stat-
ute. What language is appropriate to 
discuss the constitutionality of such a 
decision? The court's own, of course. 
When, in Sparhawk v. Sparhawk, 36 the 
Supreme Judicial Court overturned a 
statute as unconstitutional for making 
all decrees nisi absolute, it was incensed 
that the Legislature had "attribut(ed) to 
judicial decrees, rendered before its 
passage, a force and operation which 
they did not have when they were 
made." But the court attributed to the 
solemnization statutes an effect in-
validating all unsolemnized marriage. 
Can one be constitutional and the other 
not? 

Where Mangue left the jurisdictional 
question open, Milford supplied a 
ground from history, as if a thirty-year 
legislative default could be made up for 
by some long-standing inferences. In 
fact, the inference to be drawn from his-
tory is unclear. 

In an 1854 decision Judge Metcalf 
complained, "A full history of our early 
law of divorce is nowhere to be found; 
nor are the materials for such a history 
readily accessible ... " 37 Fifty years 
later a historian who tried wrote that 
"the relation of the statutes governing 
marriage to the common law can only be 
partially determined from the court rec-
ords" of the colonial period.38 Milford 
evades the tedium of research entirely 
by the expedient of restricting "history" 
to a collation of statutes making unsol-
emnized marriage unlawful. 39 

Restricting ourselves to logical infer-
ences, from similar sounding successive 
statutes we will conclude that Mas-

continued on page 27 
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Dressing your Defendant 
Perhaps lost in the spate of publicity 
surrounding the commencement of the 
Watergate cover-up trial in Washington 
D .C. was an interesting news article 
published by the Knight News Service 
on October 9. In an interview with New 
York men's fashion consultant, John T. 
Molloy, the proper method of dressing a 
defendant (particularly the Watergate 
defendants) for trial was discussed. 

Molloy noted that originally, it was 
only the large New York law firms who 
were interested in the results of tests 
made to determine people's reactions to 
various attire. Now, however, costum-
ing plays a major role in nearly every 
modem courtroom drama. So much at-
tention is given to the subtleties of dress 
that selecting the appropriate garb for 
court can prove harder than outfitting a 
Broadway play. 

The object of dressing the defendant 
is not to offend, but rather to try to relate 
to the judge and jury. 

When he was consulted by certain 
participants in the 1973 televised hear-
ings before the Erwin committee, Mol-
loy said he recognized that his problem 
would be making them look "credible". 
His answer then - pinstripe suits, tradi-
tionally the most" credible" attire a man 
could wear when trying to sell some-
thing important. However, Molloy went 
on to note that though he hadn't been 
asked for his opinion, he believes that 
pinstripes won't do the trick during the 
cover-up trial. His recommendations for 
appearances by Senate committee wit-
nesses were directed towards appealing 
to the mass television audience in 
white, middle class America. The dress 
appropriate there would be all wrong for 
a Washington jury which could reason-
ably be expected to be predominantly 
black. (There are 8 black jurors on the 
Watergate jury.) "A dark blue suit turns 
off many blacks,'~ Molloy stated. His 

suggestion in cases such as this nor-
mally would have been to dress the de-
fendants in non-authoritarian, medium 
colored plaid and patterned suits, non-
flashy shirts and equally moderate ties. 
However, Haldeman, Ehrlichman and 
Mitchell pose an additional problem: 
they are prominent national figures. 
People are already aware of their ap-
pearances and well-publicized images. 
Any alterations now might prove 
counter-productive. The question of 
dress is most important when the de-
fendant is unknown to the jury. 

One final suggestion from Mr. Molloy 
concerned what he described as the vis-
ual separation of peripheral defendants 
such as Robert Mardian and Kenneth 
Parkinson. He spoke of an earlier case in 
which he was involved where a group of 
executives were on trial. One of these 
defendant's, Molloy's client, was in-
structed along with his lawyer to dress 
differently and stay as far apart physi-
cally from the other defendants and at-
torneys as possible during the trial. The 
result: Molloy's client was acquitted, 
but his co-defendants were all found 
guilty. 

Abortion: The Husband's Rights 
Tfie Supreme Judicial Court of Mas-
sachusetts has handed down a ruling 
which further affirms the right of a 
woman to control her body and in par-
ticular, her right to decide whether or 
not to terminate a pregnancy. 

The decision that the husband had no 
fundamental right, guaranteed by the 
Constitution or by statute, to prevent 
his wife from procuring an abortion, at 
least while the fetus was not viable, was 
arrived at in a case between an es-
tranged husband and his wife. 

InDoev. Doe, _Mass. _,314N.E.2d 
128 (1974), the pregnancy was originally 
a wanted one, but shortly thereafter the 
husband and wife separated and the 

husband told his wife that he did not 
want to support the child. In light of 
these remarks, the wife decided that she 
wanted to terminate the pregnancy. The 
husband objected to this and brought 
suit, stating that he was willing to as-
sume custody and to care for the child. 

The wife's general health was good 
and medical testimony indicated that 
there was Ii ttle risk of serious harm to 
her health in a saline abortion per-
formed before 28 weeks of gestation 
elapsed. There also appeared to be little 
risk of serious harm in carrying the 
pregnancy the full period of time. 

When the case was considered by the 
full court, the majority ordered entry of a 
decree which declared that an abortion 
might be performed without the hus-
band's consent. 

The court was unable to find that the 
Constitution guaranteed to the husband 
a fundamental right to prevent this abor-
tion. Despite the fact that some marital 
rights have been found to be protected, 
they have been found to be protected 
from governmental intrusion and not 
from the acts of the married parties 
themselves. 

The husband's allegation of a right 
was further weakened by the fact that 
other states' statutes, which required 
the husband's consent for abortions, 
have not withstood constitutional cha.1-
lenge in lower courts. 

The 1973 abortion decisions of Roe v. 
Wade, 410 U.S. 113 (1973) and Doe v. 
Bolton, 410 U.S. 179 (1973) offer no sup-
port to the husband's position, for they 
do not discuss the father's rights and 
none had been asserted. Interestingly, 
the Supreme Court indicates in its deci-
sions that the anti-abortion statutes on 
their face take no cognizance of the 
father and the Court mentions that the 
father may not have any constitutional 
rights in this decision. 

Finally, the court stated that since the 
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state could not generally interfere with 
the abortion decision before the fetus is 
viable, that it was doubtful that it could 
come to the husband's aid. 

While the court felt that the husband 
had a legitimate interest in this deci-
sion, particularly where the parties were 
not estranged, it felt that this interest 
was not equal to a veto nor could it be 
enforced by the state. 

Two justices filed strong dissents and 
felt that the husband has fundamental 
rights in this decision which deserve 
consideration. Some of the arguments 
put forth in these dissents were that a 
woman's right to an abortion is not ab-
solute, but should be balanced against 
the father's rights; that the husband has 
a fundamental right based on the mar-
riage; and that the common law rule in 
Massachusetts recognizes a father's in-
terest in his children, for in the absence 
of a court decree or a statute, the custody 
of children is in the father. 

A.B.A. Annual Meeting 
The week of August 12 through 16 saw 
the American Bar Association hold its 
97th Annual Meeting in Honolulu, 
Hawaii. Convention festivities, island 
paradise style, did not prevent the dele-
gates from wading through the largest 
ever agenda of resolutions and propos-
als regarding the A. B .A.' s position on 
leading legal issues. For thos1: who like 
to keep score, here's a brief tally sheet on 
some of the A.B.A.'s current stances. 

The A.B.A. is officially in favor of (1) 
adoption of the Equal Rights Amend-
ment to the Constitution; (2) legislation 
at all government levels which would 
prohibit sex discrimination in sales and 
rentals of housing and in providing re-
lated services or facilities; (3) joint con-
gressional hearings on the vice-
presidential nominations; (4) federal as-
sistance to state and local governments 
in simplifying election procedures, 
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thereby encouraging more people to 
vote; (5) improving tax and social se-
curity laws for retirement benefit pro-
grams; (6) improving the decision mak-
ing process relative to the selection of 
industrial sites for environmental 
reasons; (7) modifications in the Federal 
Trade Commission's Annual Line of 
Business Reports so as to improve their 
meaningfulness and reliability; (8) addi-
tional funding for the Office of 
Economic Opportunity and its legal ser-
vices programs; (9) higher judicial 
salaries; (10) creation of a National Insti-
tute for Justice to act as a clearinghouse 
for research in criminal justice; (11) pre-
serving the secrecy of grand jury pro-
ceedings, and finally; (12) affording 
congressional witnesses the right not to 
be compelled to testify in hearings being 
broadcast on radio or T. V. unless they 
consent in writing beforehand. Also, 
the A.B.A. stated its support "in princi-
ple" for conditional amnesty to draft 
evaders. 

Opposition was voiced by the dele-
gates toward: (1) legalized prostitution 
[with one conventioneer citing "prod-
ucts liability" problems as a reason for 
his negative position]; (2) requiring 
anything less than a unanimous verdict 
in a federal criminal case; (3) adopting 
any changes in Rule 23 of the Federal 
Rules of Civil Procedure dealing with 
consumer class actions; (4) United 
States' support of the U.N.'s proposed 
Treaty on Economic Rights and Duties 
of the States, and; (5) abolishment of the 
provision in the Employment Discrimi-
nation Act that prohibits job discrimina-
tion on the basis of age only up to the age 
of 65 and replacing it with an anti-
discrimination provision with no upper 
age lim.it. The delegates also, without 
naming names, expressed their displea-
sure with the Nixon pardon by adopting 
a proposal calling for the "just and im-
partial application of the law regardless 

of the position or status of any person 
accused of a violation of the law." 

Finally, the delegates either tabled or 
refused to act on proposals dealing with 
(1) adoption by the A.B.A. of a rule that 
all law schools require a course in pro-
fessional ethics as a pre-requisite to 
graduation; (2) pre-paid legal services 
and; (3) abolishing the House Commit-
tee on Internal Security, formerly the 
House Committee on Un-American Ac-
tivities. 

Pension Report Act of 197 4 
Numerous pieces of legislation were 
enacted by the 93rd Congress, but 
perhaps none will affect the general 
American populace more than the Pen-
sion Reform Act of 1974. Officially 
known as the "Employee Retirement In-
come Security Act of 1974", the impact 
of this particular statute will not be felt 
until 1975. Basically, this Act has revised 
the oft-abused private employee pen-
sion system and offered an expanded 
version of individual retirement ac-
counts. 

Harsh reality forced the recent legisla-
tive swing toward pension reform. Pri-
vate employees were consistently dis-
covering that as they approached re-
tirement age their employer was floun-
dering. As a result, the employer could 
not offer the faithful employee even a 
meager pension. Numerous other 
employees learned too late that they 
could not meet the stringent pension re-
quirements imposed by several 
employers, e.g., a twenty-five year vest-
ing period. Furthermore, doctors, 
lawyers, and other self-employed indi-
viduals were not encouraged to formu-
late long range retirement plans. 

The new pension reform measure 
seeks to eliminate many of the 
aforementioned barnacles which have 
become encrusted on previous retire-
ment laws. The Act is quite complicated 



and, as it was just signed into law on 
September 2, 1974, there is a lack of 
adequate legal commentary. However, 
Commerce Clearing House, Inc. has 
prepared an excellent explanation of the 
Pension Reform Act in Vol. 61, No. 39 
(Extra Edition), August 21, 1974. 

Since this article is designed only to 
introduce the reader to the Act, we must 
defer to Commerce Clearing House for a 
complete discussion of all the provisions 
of the Act. Basically, this measure pro-
vides for joint administration by the 
Treasury and Labor Departments. It will 
permit a self-employed individual to es-
tablish his own retirement account in 
the event that he is not covered by a 
qualified private or government retire-
ment plan. Contributions to these ac-
counts will be tax deferable for almost 
twice the amount presently allowed by 
law. Furthermore, the new Act requires 
termination insurance to protect 
participants and beneficiaries against 
loss of benefits. Private employers fear 
the provision ordering mandatory par-
ticipation as they feel that this may cut 
deeply into company profits. 

All in all, the Pension Reform Act of 
197 4 is the most sweeping overhaul of 
pension and employee benefit rules in 
history. As its effect will first be felt in 
1975, pension lawyers are currently in 
the midst of subjecting the Act to careful 
scrutiny. For all lawyers, however, this 
innovative enactment will demand 
numerous hours of study. 

State Lotteries v. FCC 
In view of the numerous states which 
now use lotteries for revenue purposes, 
attention has been drawn to the gov-
ernment's contest of the decision that 
the broadcast of a winning lottery 
number during a regularly scheduled 
newscast is legal and to the Supreme 
Court's grant of certiorari. 

The issue arose when the New Jersey 

State Lottery Commission requested the 
assistance of a local radio station to 
broadcast the weekly winning number 
for three consecutive newscasts on the 
day of the drawing. This was aimed at 
solving the problem caused by the huge 
public demand for information concern-
ing the winning number every Thurs-
day morning. The Lottery's telephone 
service had been temporarily sus-
pended at one point due to the overload 
of calls, despite attempts by the Com-
mission to arrange for adequate han -
dling of the requests. 

The broadcast corporation requested 
a ruling from the FCC on whether such a 
broadcast would violate 18 U.S.C. § 
1304, which prohibits a radio broadcast 
of" any advertisement of or information 
concerning any lottery" or "any list of 
the prizes drawn or awarded by means 
of any such lottery." The FCC ruled that 
the broadcast of these numbers, as 
proposed, would be a violation. There-
after, the State Lottery Commission 
asked the FCC for a reconsideration of 
its ruling and it was denied. The State 
Lottery Commission then filed suit for a 
review of the FCC ruling. The states of 
New Hampshire and Pennsylvania also 
intervened as petitioners. 

In New Jersey State Lottery Commission 
v. U.S., 491 F.2d 219 (3rd Cir. 1974), the 
court held that the winning lottery 
-number was news and protected by 
both the First Amendment and 47 
U.S. C. § 326, which is designed to pre-
vent censorship by the FCC over the 
radio communications of stations. 

In order to reconcile the conflict be-
tween these two sections of the U.S.C., 
the court found that the application of 18 
U.S.C. §1304 should be restricted to 
promotion of lotteries for which the 
licensee receives compensation. Thus it 
would not bar announcement, on regu-
lar news broadcasts, of the winning 
state lottery number. 

It is this ruling that the government is 
contesting in United States v. New Jersey 
State Lottery Commission, 42 U.S. L.W. 
3652 (U.S. May 28, 1974) (No. 73-1471). 
The government is asking whether 18 
U.S.C. § 1304 applies to the announce-
ment during newscasts of the winning 
number and also whether the statute is 
constitutional as so applied. 

Utah Bar Pre-Paid Legal Services Plan 
As legal costs have continued to rise at 
an alarming rate, there has been a paral-
lel increase in interest and concern in the 
various forms of pre-paid legal services 
plans. It is now generally accepted that 
something akin to a legal insurance 
scheme is inevitable if we wish to pre-
vent the statement "only the very rich 
and the very poor can afford a lawyer'' 
from becoming a maxim. 

Proposals abound as to the nature and 
character that such plans should as-
sume. Essentially, these suggestions can 
be categorized as either open or closed 
panel plans, and as either insurance or 
trust fund plans. Open panel plans pro-
vide for the selection by the participant 
of his own attorney, while in closed 
panel proposals, a staff of attorneys is 
retained to handle the legal problems of 
plan members. An insurance plan con-
templates the payment of a premium for 
which the insurer provides a fixed 
schedule of benefits, pays the adminis-
trative overhead and extracts a profit. 
The problem facing any such plan is the 
need to qualify under the state's insur-
ance laws. The trust fund concept allows 
for the accumulation of monies from 
plan members for distribution to mem-
bers to pay for legal services as incurred. 
Only administrative costs are deducted 
from the fund. 

In the September, 1974 issue of the 
American Bar Association Journal, it was 
reported that the Utah Bar Association 
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had given its full cooperation to estab-
lishing an open panel, trust fund plan 
for that state. Under their arrangement, 
the annual cost for membership is $60 .00 
per year. Upon payment, there is a thirty 
day waiting period prior to eligibility. 
This is to discourage persons from join-
ing in order to use the plan to resolve a 
pre-existing dispute. In fact, such prior 
matters are not covered by the plan at all. 

Four types of legal services are cov-
ered by the plan: 
(1) Advice and consultations - the fund 
will pay up to $25.00 per consultation 
four times a year where nothing more 
than a lawyer's advice is sought. 
(2) Office work - any drafting of pa-
pers, legal research or writing, or 
negotiating with the adverse party by 
the attorney will be paid for up to the 
sum of $250.00 per year. 
(3) Judicial proceedings - if it is neces-
sary to file pleadings, or make appear-
ances at either hearings or trials before a 
court or administrative agency, the plan 
will cover expenses for these and atten-
dant services up to $400.00 per year. 
There is a $25.00 deductible provision if 
the member is the plaintiff so as to dis-
courage frivolous filings. 
(4) Major legal expenses - if the 
member is the defendant in any civil or 
criminal matter, he will be compensated 
up to 80% of the first $1000.00 of legal 
expenses beyond the judicial proceed-
ings category. 

The plan covers dependent wives and 
children under age 19. In a domestic re-
lations case, the covered member may 
authorize use of the plan by either him-
self or his spouse, but not by bpth. If a 
person does not use any of the benefits 
in a particular coverage year, that 
member is entitled to a carry over of 
benefits into the following year, afford-
ing him, in effect, double coverage. 

The Utah plan is still in its infancy, 
but a monitoring of the proposal has 
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indicated that the results will be highly 
satisfactory. Even the greatest fear ex-
pressed about legal prepaid service 
plans - that they will result in an over-
whelming surge of claims - has not 
been borne out to date. 

Glimpses of the Judiciary and the Gen-
eral Court 
Several of the major judicial acts signed 
into law in Massachusetts during 1974 
are highlighted below: 

(1) Acts of 1974, Chapter 508 
"Section 1 of Chapter 276 of the Gen-

eral Laws, as appearing in section 1 of 
chapter 557 of the Acts of 1964, is 
amended by inserting after the first 
paragraph the following paragraph: 
II A search conducted incident to an ar-
rest may be made only for the purposes 
of seizing fruits, instrumentalities, con-
traband and other evidence for which 
the arrest has been made, in order to 
prevent its destruction or concealment; 
and removing any weapons that the ar-
restee might use to resist arrest or effect 
his escape. Property seized as a result of 
a search in violation of the provisions of 
this paragraph shall not be admissible in 
evidence in criminal proceedings.'' 

(2) Acts of 197 4, Chapter 830 
This measure amends G. L., c .265, sec. 

18A by imposing an additional penalty 
upon persons who use or posssess a 
firearm in the commission of a felony. If 
one commits a punishable offense using 
a firearm, rifle, shotgun or machine gun, 
then that person shall receive a two and 
one-half to five year sentence which 
cannot be suspended. If that person 
commits a second or subsequent of-
fense, then the person shall receive a 
five year sentence which shall not be 
suspended. 

(3) Acts of 1974, Chapter 525 
Excerpts of this act, which relates to 

the sealing of criminal files, are pro-

vided below: 
"Chapter 276 of the General Laws is 

hereby amended by striking out section 
100A ... and inserting the follow-
ing . . . Any person having a record of 
criminal court appearances and disposi-
tions in the commonwealth on file with 
the office of the commissioner of pro ba-
tion may, on a form furnished by the 
commissioner and signed under the 
penalties of perjury, request that the 
commissioner seal such file . . . The 
commissioner, in response to inquiries 
by authorized persons other than any 
law enforcement agency, any court, or 
any appointing authority, shall in the 
case of a sealed record report that no 
record exists.'' 

(4) Acts of 1974, Chapter 845 
Several sections of G.L.,c.201, which 

provides for the appointment of guard-
ians and conservators for mentally re-
tarded persons, have been altered and 
amended. For example, sec. 6A, "A par-
ent of a men.tally retarded person, two or 
more relatives or friends of a mentally 
retarded person, a nonprofit corpora-
tion organized under the laws of the 
commonwealth whose corporate charter 
authorizes the corporation to act as 
guardian of a mentally retarded person, 
or any agency within the executive of-
fices of human services or educational 
affairs may file a petition in the probate 
court asking to have a guardian ap-
pointed for such mentally retarded per-
son." 
(5) Acts of 1974, Chapter 421 

This act prohibits experimentation on 
human fetuses. It provides that G.L., 
c .112 will be amended by inserting after 
section 121 the following section (known 
as 12J): "No person shall use any live 
human fetus, whether before or after 
expulsion from its mother's womb, for 
scientific, laboratory, research or other 
kind of experimentation ... " 



Politics 1972: Avoiding the Gift Tax 
In the wake of Watergate and the revela-
tions relating to the 1972 presidential 
campaigns, there is yet another revela-
tion, this one on the tax side. A Federal 
District Court for the District of Colum-
bia has held that a ruling of the IRS re-
garding campaign contributions was an 
illegal action. Tax Analysts and Advocates 
v. Shultz, 376F. Supp. 889 (D.D.C.1974). 

On June 21, 1972, the Internal Rev-
enue Service issued Rev. Rul. 72-355, 
1972-2 Cum. Bull. 532 in response to in-
quiries concerning gift tax treatment of 
contributions to political campaigns. 
Essentially, it stated that gifts of up to 
$3,000 to multiple finance committees 
organized to receive contributions for 
the campaign of the same political can-
didate were to be treated as gifts to the 
committees and not to the candidate. 
These gifts would each qualify for the 
$3,000 exclusion under the gift tax pro-
vision of the Internal Revenue Code of 
1954, § 2503(b), if at least one-third of the 
officers of each committee were differ-
ent. 

The result of this was that millions of 
dollars, contributed in $3,000 incre-
ments to the various finance commit-
tees, escaped the gift tax which would 
have been imposed had the contribu-
tions been made directly to the central 
campaign committees. 

Plaintiffs were a non-profit corpor-
ation organized to promote tax reform. 
They challenged the IRS ruling, which 
had defined the committees as "per-
sons", as an improper application of the 
gift tax. They urged the court to rely on 
Helvering v. Hutchings, 312 U.S. 393 
(1941), for the correct definition of "per-
son" and the proper interpretation of 
the application of the gift tax. 

Hutchings was analyzed and found to 
be applicable because it addressed the 
issue of who is the donee of a gift for gift 
tax purposes. In Hutchings the question 

was whether the trust itself or the ben-
eficiary of the trust is the "person" to 
whom the gift was made and for whom 
the deduction is allowed. There the 
court felt that "person" referred to the 
beneficiary and in fact foresaw situa-
tions such as the one at hand whereby 
numerous trusts as "person" could be 
set up by a single donor for a single 
beneficiary without incurring any gift 
tax liability. 

Combining the scope of Hutchings 
with the clear IRS position that political 
contributions are subject ot the gift tax 
brought the court to the ruling that it is 
the candidate and not the committee 
that is the "person" or donee for pur-
poses of the $3,000 gift tax exclusion. 

The court went on to state that in ap-
plying the gift tax to political contribu-
tions, the practical effect of the transac-
tion is to be considered. Here the effect 
of the gifts to a campaign is that a benefit 
inures to the candidate and as such, he is 
the "person" within the meaning of the 
prior Supreme court ruling. 

New Rules of Criminal Procedure in 
Massachusetts 
Early in 1975, the Supreme Judicial 
Court of Massachusetts will have placed 
before it for adoption a new code of 
criminal procedure. The result of a re-
quest for revision emanating from the 
Massachusetts Judicial Conference, 
these rules will contain a number of new 
and innovative approaches to a tradi-
tionally troublesome area. 

Prior to the fall of 1972, work had 
begun revising the Massachusetts Rules 
of Civil Procedure and promulgating a 
new criminal code. The Judicial Confer-
ence, as a logical extension of these two 
developments, directed that an advisory 
committee be established to study the 
rules of criminal procedure and to rec-
ommend to the S.J.C. a series of pro-

posals designed to modernize and up-
date the rules. This advisory committee 
in turn authorized the creation of an 
executive committee which was directly 
charged with the responsibility of re-
searching and drafting the proposals. 
The executive committee is chaired by 
Judge Dwyer of the Superior Court and 
has as its other members Judges Travers 
and Abrams, also of the Superior Court, 
Judge Cullen of the District Court, Mr. 
Homans, a prominent Boston defense 
attorney, and Mr. Irwin, head of the At-
torney General's Criminal Division. 
Serving as reporter for this committee, 
and in charge of organizing and direct-
ing the lion's share of the research, is 
Mr. Bellefontaine, Librarian of the So-
cial Law Library. With the assistance of 
volunteer student research groups from 
law schools throughout the city of Bos-
ton (including Suffolk University Law 
School), the product of almost 2 ½ years 
worth of intensive effort is nearing its 
conclusion. Once work on the proposed 
code is finalized and the approval of the 
advisory committee is received, it will 
be submitted to the S.J.C. for adoption 
as Rules of Court. This event is expected 
to occur sometime during the course of 
this winter. Once the S .J.C. does adopt 
the rules, amendatory legislation will be 
filed in the State Legislature to eliminate 
any contradictions between these new 
rules and existing statutory law. 

A number of jurisdictions across the 
country have recently enacted new rules 
of criminal procedure. The members of 
the Massachusetts project have sought 
to incorporate the most forward-looking 
and viable of these rules into their own 
proposals. In addition, this new code 
contains a number of untried proce-
dures. As a result of the highly innova-
tive nature of the committee's recom-
mendations, their task will not be 
finished once the S.J.C. accepts the 
rules. The second phase will involve a 
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period of monitoring the success or fail-
ure of the procedures, and then modify-
ing and amending the code as neces-
sary. Thus it is recommended that 
people not only make themselves aware 
of the new rules as adopted by the 
S.J .C., but also be aware of the possibil-
ity of alterations thereto. 

Massachusetts' Public Employee Re-
tirement Law 
What promises to be a subject of great 
concern in the future is the Common-
wealth's public employee retirement 
law, G.L., c. 32. This law is presently 
directed toward approximately 260,000 
public employees. Since this group will 
continue to multiply, the growth of 
problems connected with the im-
plementation of Ch. 32 will show an 
alarming parallel increase. With a hope 
of unearthing different solutions, legis-
lative research teams have started to 
probe this complex statute. 

Essentially, the retirement law estab-
lishes a comfortable guaranteed income 
for the public worker. For many years, 
this benefit, or "pension", was con-
strued as a gift from the sovereign. As a 
gratuity, the pension could be revoked 
at any time. See Pennie v. Reis, 132 U.S. 
464 (1889). Massachusetts became one of 
the first states to change this antiquated 
concept with the alteration of G.L., c. 32, 
sec. 25 by Ch. 525 of the Acts of 1956. 
This provision espoused the principle 
that an implied contract exists between 
the employer and the public employee 
wherein the employer guarantees a re-
tirement allowance to the employee. To 
determine a retiree's allowance, the 
state actuary considers several impor-
tant factors such as the size of the 
member's contributions to his "annui-
ty'' fund, the length of his service and an 
average of the member's salary for three 
consecutive years. 

Naturally, major problems have ari-
sen in financing such a system. Current-
ly, the Massachusetts General Court ap-
propriates the funds which are neces-
sary for each year. This format, known 
as "pay as you go", is unique to Mas-
sachusetts. All other states have various 
types of "funded" systems. Under the 
latter structure, the state retirement 
board anticipates how much will be re-
quired over a lengthy period of time. 
The state amortizes this amount to 
guarantee to the employee that when he 
retires, the necessary funds will exist. 
Problems have increased as the funded 
11 pools' 1 , especially Connecticut's, have 
lost several million dollars as a result of 
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poor investment practices. Therefore, 
research analysts have been carefully 
scrutinizing the funded systems. 

Placing the monetary complexities 
aside, the public employee retirement 
law has also been the subject of recent 
judicial actions. First, the General Court 
asked the Massachusetts' Supreme Judi-
cial Court to rule on the question of rais-
ing members' contributions. In an Ad-
visory Opinion issued on October 30, 
1973, the court noted that such action 
would. violate the implied contract be-
tween the employee and the employer. 
See 1973 Mass. Adv. Sh. 1329. In a sec-
ondary controversy, Judge Bailey Al-
drich questioned the mandatory retire-
ment age of a state officer. Judge Aldrich 
pointed out that "mandatory retirement 
at age 50, where individualized medical 
screening is not only available but al-
ready required, is no more rational, and 
no more related to a protectable state 
interest, than the mandatory suspen-
sion or discharge of school teachers 
upon reaching their fourth or fifth 
month of pregnancy." See Murgia v. 
Commonwealth of Massachusetts Board of 
Retirement et al, 42 U.S.L.W. 2639 (G.L. 
June 18, 1974) (1st Cir. 1974). If changes 
are to be-made in Ch. 32, sufficient 
guidelines for these and other pressing 
issues must be formulated. 

Legislators are gradually becoming 
aware of problems within the public 
employee retirement law, and this is 
evidenced by the formation of research 
teams. There will always be concern 
about retirement laws, but the next few 
months will particularly bear watching. 

11De Novo" Trials: Constitutional? 
The U.S. Supreme Court has decided to 
rule on the constitutionality of the trial 
"de novo" system in Massachusetts by 
accepting for hearing in January or Feb-
ruary Costarelli v. Massachusetts, 43 
U.S.L.W. 3239 (U.S. Oct. 2, 1974) (No. 
73-6739). This case was accepted on ap-
peal directly from the Boston Municipal 
Court without any other appellate re-
view. This is not the usual course of 
appeal and the Massachusetts Attorney 
General's office had filed a motion to 
dismiss on this ground. It was denied. 

The same question was answered by 
the Supreme Judicial Court of Mas-
sachusetts on September 4, 1974 in 
Whitmarsh v. Commonwealth, _ Mass. 
-, 316 N.E. 2d 610 (1974). In that case 
the defendant had been charged with a 
misdemeanor. In the District Court he 
made a motion for a jury trial. It was 

denied and he was subsequently con-
victed. He then appealed to the Superior 
Court but prior to trial, he filed an Inter-
locutory Appeal with the Supreme Judi-
cial Court asking that the State's two 
trial "de novo" procedures be declared 
unconstitutional on grounds of violat-
ing both the Fifth and Sixth Amend-
ments as applied to the States through 
the Fourteenth Amendment. The court 
held that criminal "de novo" trials are 
constitutional on both Fifth and Sixth 
Amendment grounds. 

In arriving at their decision/the court 
analyzed the defendant's claims in light 
of the related Supreme Court decisions. 
With regard to the Sixth Amendment 
right to a jury trial, the court found that 
the meaning of this provision, as set out 
by the Supreme Court, continued to be 
unsettled. Further, the court com-
mented on the fact that the Supreme 
Court knows that ten states have two-
tier court systems for the trial of less 
serious criminal offences. Based on the 
foregoing, the court concluded that at 
the present time the Supreme Court 
would not interpret the Sixth Amend-
ment to require a jury trial in the first 
instance in all criminal offences and 
therefore the Commonwealth's provi-
sion for a jury trial was constitutional. 

The contention that the two-tier sys-
tem violates the Double Jeopardy Clause 
of the Fifth Amendment was dealt with 
briefly. Noting the argument that the 
possible imposition of a higher sentence 
by the Superior Court in a "de novo" 
trial was not new, the court used the case 
of North Carolina v. Pearce, 395 U.S. 711 
(1969) as authority to rule that the Fifth 
Amendment does not prohibit the im-
position of an enhanced penalty upon 
reconviction. 

This decision bears watching in light 
of the upcoming Supreme Court review 
of this question. 



Kingwood Mining Co. and 
Management's Rights Revisited 

Charles S. Mancuso 

The most dramatic development in 
industrial relations in this century has 
been the inroads made by labor upon 
management's absolute right to direct 
its business as it pleases. At common 
law, entrepreneurs possessed an inher-
ent freedom of action in directing their 
business establishments without regard 
to the welfare of their employees. Today 
management still contends that because 
it has a fiduciary duty to its investors to 
operate efficiently and to maximize 
profits, its decisions concerning the 
business should be free from participa-
tion by unions who are not answerable 
to corporate ownership. However these 
so-called management's rights or man-
agement's prerogatives are presently 
limited both by law and by collective 
bargaining agreements. This article will 
concentrate on the issue of whether the 
employer must bargain about his deci-
sion to subcontract various operations 
of his business, to sell part of his busi-
ness, to terminate part of his business or 
to relocate his business. It will examine 
the evolvement of the Board's (the Na-
tional Labor Relations Board) decisions 
on the above issue and it will analyze the 
sweep of the Board's most recent deci-
sion in Kingwood Mining Co. 1 The article 
suggests that the decision in Kingwood is 
wrong and that the Board may be usher-
ing in a new era of management's rights. 

For almost forty years the mainspring 
of the Act (the National Labor Relations 
Act) has been the encouragement of col-
lective bargaining between manage-
ment and labor. Section 8 (d) of the Act2 
establishes what is now commonly re-
ferred to as the mandatory subjects of 
collective bargaining i.e. "wages, 
hours, and other terms and conditions 
of employment." And section 8 (a) (5) of 
the Act3 makes it an unfair labor practice 
if the employer refuses to bargain over 
these mandatory subjects. There are of 
course differences of opinion between 

labor and management as to exactly 
what is encompassed by the statutory 
phrase: "wages, hours, and terms and 
conditions of employment." In the case 
of Inland Steel Co. 4, the Board decided 
that pension and retirement policies as 
well as "tenure of employment" were 
within the meaning of the statutory 
phrase. 5 Moreover in Richfield Oil 
Corp. 6 , the Board decided that stock 
purchase plans were also within the 
statutory phrase as well. 7 By these early 
cases the Board established .a broad in -
terpretation of section 8 (d) of the Act. 8 

This article suggests that management's 
decision to subcontract an operation, to 
sell a portion of the business, to termi-
nate a portion of the business, or to relo-
cate the bt1siness which results in the 
elimination of unit jobs is within section 
8 (d) of the Act since these matters obvi-
ously affect "tenure of employment." 

In Railroad Telegraphers v. C. and 
N. W.R. Co. 9 , the Supreme Court placed 
"job security"10 within the definition of 
section 2 of the Norris-La Guardia Act11 

which required the railroads and air-
lines "to make and maintain agreements 
concerning rates of pay, rules and work-
ing conditions." Section 2 of the 
Norris-La Guardia Act is clearly analo-
gous to section 8 (d) of the National 
Labor Relations Act, and it is suggested 
here that job security is properly in-
cluded within section 8 (d). Manage-
ment's contention that this broad in-
terpretation of section 8 (d) is a further 
encroachment upon its common law 
management's rights is without merit. 
For the simple reason that although the 
parties are obligated to bargain, they are 
not obligated to agree. 12 It is not inti-
mated that a union should become a 
partner with management in determin-
ing business policy, but it is advised the 
parties should be partners at the bar-
gaining table in order to resolve the is-
sues which affect employment. Fur-
thermore it should be made clear that if 
labor fails to present any viable alterna-
tives during a period of good faith bar-
gaining13 then the employer is free to 
unilaterally carry out his proposed ac-
tion. However, it is submitted that 
unions may well come to the bargaining 
table with worthwhile concessions such 
as wage cuts, productivity increases, 
decreases in fringe benefits, etc. which 
may cause management to change its 
decision. 

In Kingwood Mining Co. 14, the Board 
had an opportunity to deal with the 
issue of whether the employer's deci-
sion to subcontract an operation of the 
business was a mandatory subject of col-
lective bargaining. The pertinent facts 
were briefly as follows: the employer 
operated a coal tipple where it processed 
and sold coal which was mined by both 
its own employees and by independent 

13 



. For economic 
unilaterally shut 

down its own mining operations and 
subsequently gave an independent min-
ing contractor permission to mine 
where the former unit employees had 
been mining. The employer's mining 
machinery was sold to one. of the inde-
pendent mining companies and to the 
parent company of the employer. The 
United Mine Workers of America rep-
resented all production and mainte-
nance employees for the purposes of col-
lective bargaining, however there was 
no contract in effect at the time. The 
Board found that the employer was 
under no duty to decision-bargain (bar-
gain collectively over the decision) with 
the Union concerning the subcontract-
ing of the mining operation. In support 
of its holding the Board argued that 
there was a total termination of a seg-
ment of the business15 and that the deci-
sion to subcontract was one of a basic 
managerial nature involving the in-
vestment of capital. 16 

In order to intelligently evaluate the 
Board's decision in Kingwood, it will be 
necessary to examine the evolution of 
the prior cases determined by the Board 
in this area. A little over a decade ago, in 
1960, the Board decided the case of Rapid 
Bindery, Inc. 17 that the employer was re-
quired to bargain with the union over 
the decision to relocate its bindery 
plant. In that case, the employer unilat-
erally decided to move the plant to 
another town; this resulted in the elimi-
nation of unit jobs. The Board's decision 
was denied enforcement on this issue by 
the Court of Appeals for the 2nd Cir-
cuit .18 The Court declared that the deci-
sion to relocate was a management pre-
rogative .19 A short time later the Board 
handed down two similar decisions in 
R.C. Can Co. 20 and Star Baby Co. 21 In 
R. C. Can Co., the employer moved a 
segment of its production process to 
another plant and then proceeded to 
lay-off some unit employees. The Board 
held that the decision to relocate the 
process which resulted in an elimina-
tion of unit jobs was a mandatory sub-
ject of collective bargaining.22 In Star 
Baby Co., the employer informed the 
union of its unilateral decision to sell all 
its assets and to dissolve its partnership. 
The Board held that the decision to ter-
minate its operations was a mandatory 
subject of collective bargaining.23 The 
Court of Appeals for 2nd Circuit in Star 
Baby24 did not consider the issue of 
whether the decision to go out of busi-
ness was a mandatory subject of collec-
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tive bargaining since it had already 
found the employer violated section 8 (a) 
(5) of the Act by failing to bargain in 
good faith. 25 

During this same period of time the 
Board decided Town and Country Mfg. 
Co. 26 and Fibreboard Paper Products, 
Corp. 27 In Town and Country Mfg. Co. 
the employer not only manufactured 
mobile trailer homes but he also 
employed drivers to haul the trailers 
with company trucks. During a union 
campaign, the employer unilaterally 
sub-contracted out his trucking opera-
tions and he discharged his drivers. The 
Board held that the decision to sub-
contract work which resulted in the loss 
of unit jobs was a mandatory subject of 
collective bargaining, 28 however in 
doing so it also emphasized that the 
employer was required to bargain but 
not to agree. 29 The Court of Appeals for 
the 5th Circuit enforced the Board's de-
cision.30 

In Fibreboard Paper Products Corp., the 
employer made a unilateral decision to 
sub-contract the maintenance work at 
its Emeryville, Calif. plant to an inde-
pendent contractor because of economic 
considerations. The Board again held 
that the decision to sub-contract unit 
work which resulted in the loss of jobs 
was a mandatory subject of collective 
bargaining.31 The Court of Appeals for 
the District of Columbia Circuit granted 
the Board's petition for enforcement. 32 
In 1964, the Supreme Court granted cer-
tiorari33 in order to consider the issue of 
whether the decision to subcontract was 
a subject of mandatory bargaining. ~4 For 
all intents and purposes, this was the 
last time that the Supreme Court spoke 
concerning this subject matter. In the 
majority opinion delivered by Mr. Chief 
Justice Warren, the Court held that: 

On the facts of this case, the 
contracting out' of the work pre-
viously performed by members of 
an existing bargaining unit is a 
subject about which the National 
Labor Relations Act requires 
employers and the representatives 
of their employees to bargain col-
lectively. 35 

The majority opinion very carefully de-
fined the scope of mandatory bargain-
ing with regard to sub-contracting.36 In 
its discussion the Court clearly pointed 
out that the advantages which the 
employer gained from the independent 
contractor with regards to reducing the 
work force, decreasing the fringe ben-
efits and eliminating overtime pay-
ments could possibly have been worked 

out with the union.37 
The Supreme Court's decision in Fi-

bre board also contains a concurring 
opinion by Mr. Justice Stewart which 
has been interpreted as narrowing the 
application of the majority opinion. 38 
Justice for Mr. Stewart seemingly would 
exclude those managerial decisions 
from mandatory collective bargaining 
which concern either "the commitment 
of investment capital" or "the basic di-
rection of the enterprise" or which/"lie 
at the core of entrepreneurial control."39 
With all due respect to Mr. Justice 
Stewart, these criteria are but a disguise 
for the old management's rights theory 
which was mentioned earlier. While any 
entrepreneur would like to make his de-
cisions unhampered by the considera-
tion of the welfare of those in his 
employ, businesses do not operate in a 
vacuum. The needs of society as well as 
the needs of the business must be taken 
into account. And surely society has an 
interest in its members' continued 
employment. 

The objectives of national labor 
policy, reflected in established 
principles of federal law, require 
that the rightful prerogatives of 
owners independently to rear-
range their businesses and even 
eliminate themselves as em-
ployers be balanced by some pro-
tection to the employees from a 
sudden change in the employ-
ment relationship. 40 

Immediately after the Supreme Court 
handed down its decision in Fibreboard, 
the Circuit Courts applied the results to 
the cases which were then on appeal 
from the Board. In American Mfg. Co. of 
Texas, 41 the employer maintained an ex-
tensive transportation department in 
addition to manufacturing oilfield 
pumping equipment. During a union 
campaign, the employer unilaterally 
abolished his transportation depart-
ment and he sub-contracted the work to 
an independent contractor. The Board 
found the decision to sub-contract the 
work which resulted in the loss of unit 
jobs was a subject of mandatory bar-
gaining. As can be seen, the facts are 
almost identical to Fibreboard and the 
Court of Appeals for the 5th Circuit en-
forced the Board's decision on this is-
sue. 42 However, this uniformity of 
reasoning by the Board and the Courts 
soon had a parting of ways when the 
factual situation deviated slightly from 
the Fibreboard case. In Adams Dairy, 
Inc. 43 , the employer unilaterally decided 
to subcontract his trucking operation 



and to sell his products dockside. All the 
trucks which were previously used by 
the company's driver-salesmen were 
sold to the independent distributors. 
The Board found that the employer was 
required to bargain with the union over 
the decision to sub-contract which re-
sulted in the elimination of unit jobs.44 
The Court of Appeals for the 8th Circuit 
denied the Board enforcement on this 
issue. 45 In applying Stewart's concur-
ring opinion in Fibreboard, the Court 
found that the employer's decision to 
sub-contract the operation was within 
the pale of managerial freedom. 46 In 
Royal Plating and Polishing, Co., Inc. 47, 
the employer unilaterally decided to 
close down one of its two plants and to 
sell it to the Housing Authority of the 
city. The Board found that the decision 
to partially terminate operations was a 
mandatory subject of collective bargain-
ing. The The Court of Appeals for the 
3rd Circuit in denying enforcement of 
the Board's decision48 also applied 
Stewart's concurring opinion in Fibre-
board. It determined that the employer's 
decision concerning the company's cap-
ital was exclusively managerial in na-
ture.49 

In William J. Burns International Detec-
tive Agency50 , the employer unilaterally 
decided to discontinue the employment 
of four unit guards in Omaha due to a 
cancellation of contracts in that area. The 
Board found that the decision to par-
tially terminate operations resulting in 
the loss of unit jobs was a mandatory 
subject of collective bargaining. The 
Court of Appeals for the 8th Circuit 
again denied the Board enforcement on 
this issue51 but this time it distin--
guished the Fibreboard case on its facts. 
The Court maintained that the complete 
withdrawal of operations from one area 
was significantly different from sub-
contracting operations in the same 
area. 52 However, the Court did not give 
proper attention to the fact that in both 
situations the decision resulted in the 
elimination of unit jobs from _an on-
going business. 
- On the strength of these three post-
Fibreboard decisions, one can plainly see 
that the Court of Appeals had adopted a 
very narrow interpretation of the Su-
preme Court case. It would not be inac-
curate to say that as far as the Courts 
were concerned anything not rigidly 
within the confines of a Fibreboard fact-
pattern was not a subject of mandatory 
bargaining. It is respectfully suggested 
that the authors of the majority opinion 
in Fibreboard never intended such a 

negative application of their decision. 
In order to fully understand some of 

the more recent cases in this area, men-
tion of the Supreme Court's decision in 
Darlington Mfg. Co. 53 is essential. The 
first and most important single consid-
eration to keep in mind is that in Dar-
lington the Supreme Court was consider-
ing whether or not the employer had 
discriminated against the union in clos-
ing its plant. It would have been an un-
fair labor practice under the Act and a 
violation of section 8 (a) (3).54 In the 
case, the employer unilaterally decided 
to close one of its plants because of 
union activity. The Supreme Court in 
reversing the Court below found that 
the partial closing was motivated by 
anti-union animus, and thus it was an 8 
(a) (3) violation of the Act. 55 Dicta from 
the opinion also states, however, that an 
employer who goes completely out of 
business even if for anti-union reasons 
commits no unfair labor practices. 56 The 
Court of Appeals in Burns cited Dar-
lington for this proposition in its opin-
ion, 57 however the facts in Burns do not 
demonstrate that the employer went 
completely out of business. 

In 1966, the Court of Appeals for the 
9th Circuit enforced the Board's deci-
sion in Carmichael Floor Covering Co. 58 
In that case the employer was engaged 
in the sale and installation of floor cover-
ing. Shortly after the employer's associa-
tion executed a collective bargaining 
agreement with the union the employer 
unilaterally decided to terminate the 
floor covering installers and to sub-con-
tract the work to an independent con-
tractor. Once again where the facts were 
within the limited range defined by Fi-
breboard, the Courts were willing to find 
a duty for the employer to bargain over 
the decision with the union. 

During this time the Board itself 
began to distinguish a number of cases 
from Fibreboard because of special cir-
cumstances. For example in New York 
Mirror59 , the employer unilaterally exe-
cuted a sale of the newspaper's name, 
goodwill and assets. The sale of the N .Y. 
Mirror which resulted in the loss of unit 
jobs was actually only a partial sale since 
the newspaper company was a division 
of the Hearst Corp. The Board found that 
technically there was a duty for the 
employer to bargain over the decision 
which resulted in the elimination of unit 
jobs.60 However, upon the facts of the 
case it determined that there was no vio-
lation of section 8 (a) (5) of the Act since 
the union sought no restoration or 
reinstatement and the employer had 

cooperated completely after the shut-
down. In Westinghouse Electric Corp. 61 , 
the Board considered whether the deci-
sions to sub-contract approximately 
7,700 separate operations should be the 
subjects of mandatory collective bar-
gaining. In deciding that they were not, 
the Board distinguished Fibreboard and 
determined that here there were other 
factors such as waiver by the union and 
the non-adverse affect upon the unit 
employees.62 It should be noted here 
that the most fundamental criterion for 
requiring mandatory decision-bar-
gainingwas lacking, i.e. the elimination 
of unit jobs. While the Board may have 
been distinguishing cases which did not 
fall within the -ambit of its theory of 
mandatory decision-bargaining, it was 
still deciding cases which exemplified 
its basic position. For example, in 
Spun-Jee Corp. 63 , the employer unilater-
ally decided to sub-contract his produc-
tion work and to move his business 
elsewhere. The Board held that the 
employer was required to bargain col-
lectively with the union over these deci-
sions.64 

The case which is by far the most sig-
nificant statement of the Board's logical 
reasoning on the issue under considera-
tion is Ozark Trailers, Inc. 65 In that case, 
the employer unilaterally decided to 
shut down one of its plants which re-
sulted in the termination of unit 
employees. 66 The Board in keeping 
with its prior holdings found that the 
employer's decision to partially termi-
nate its business was a mandatory sub-
ject of collective bargaining. It stressed 
not only the balancing of the employer's 
investment interest with that of the 
employee's livelihood, 67 but it also 
stressed the interest of the public in col-
lective bargaining. 68 Although effects-
bargaining (bargaining after the deci-
sion to relocate, etc. has already been 
made by the company, with regards to 
pensions, accrued vacation pay, etc.) is 
not within the scope of this article, the 
Board pointed out very clearly that in 
many cases effects-bargaining alone 
would be meaningless without the op-
portunity to decision-bargain. 69 

After Ozark, the Courts had occasion 
to rule on three cases decided by the 
Board in this area. In Transmarine Navi-
gation Corp. 70, the employer unilaterally 
decided to terminate its guards and to 
move its operations elsewhere. The 
Court of Appeals for the 9th Circuit in 
remanding the- Board's decision found 
that there was no duty for the employer 
com:inued on page 29 

15 



Charitable Donation-
Closely Held Stock 

edemption with 

Walter L. Jacobsen 

16 

Recently, the Court of Appeals for the 
Second Circuit decided a case which is 
of great significance to charitable fund 
raisers and estate planners who may 
have as clients shareholders or benefi-
cial owners of a closely held corporation. 
The Second Circuit sided with a snow-
balling trend that may soon find its way 
to the First Circuit for a decision. Grove 
v. Commissioner of Internal Revenue 1 

added to a growing body of authority 
holding that where there has been a bona 
fide gift of stock of a closely held corpora -
tion to a charity, followed by a redemp-
tion of that stock by the corporation, the 
taxpayer is not taxed on the redemption 
and is able to deduct the gift.2 Although 
the Tax Reform Act of 1969 has modified 
the form of such gifts involving a partial 
interest, 3 Grove and allied cases have 
opened up new possibilities in the area 
of gifts to charities. 

The taxpayer in Grove was a successful 
engineer and majority stockholder of a 
construction firm. He was approached 
by his alma mater, Rensselaer Poly-
technic Institute (RPI), to make a dona-
tion. Mr. Grove agreed and chose the 
form of a future interest in securities 
from his corporation. 4 However, he re-
served a life estate in the stock or in any 
proceeds from its sale. On the taxpayer's 
death, full title to the stock or any in-
vested proceeds from its sale would vest 
entirely in RPI. The final agreement 
called for the taxpayer to donate person-
ally owned, non-dividend paying 
shares in his own corporation. These 
would be redeemed as RPI saw fit. The 
proceeds would then be invested. The 
life income would go to the taxpayer and 
his wife, the remainder to RPI. The only 
restrictions placed on the gift were that 
the taxpayer's construction corporation 
would have the right of first refusal at 
book value and that the investment of 
the proceeds would be done by a repu-
table brokerage firm. It was specifically 

stipulated that due to the cash fluctua-
tions of the taxpayer's business, no 
guarantee of redemption by the corpora-
tion was assured. 

The donor made ten annual gifts of 
stock which were subsequently re-
deemed at odd intervals over an eight 
year period; no redemption of which 
was less than one year from the date of 
transfer to RPI. The taxpayer paid in-
come tax on all taxable interest and div-
idends received as a result of the in-
vested proceeds of the redemption. 
However, he deducted the value of the 
future interest and did not pay taxes on 
any portion of the redemption by the 
corporation. The Commissioner sought 
to tax the redemption as being a direct 
dividend payment to the taxpayer. 5 The 
Commissioner's theory alleged a pre-
arranged scheme that was designed to 
redeem the shares of the closely held 
corporation for the benefit of the tax-
payer, using RPI as a tax-free conduit. 

The Court of Appeals for the Second 
Circuit, in a holding affirming a United 
States Tax Court decision for the tax-
payer, found no evidence that the gifts 
and redemptions were merely multi-
step single transactions. It found no 
pre-arranged plan of redemption be-
tween the corporation and RPI, but in-
stead found that the gifts were complete 
and irrevocable, and as such, the gift 
and subsequent redemptions were un-
related to the preceding gifts for tax pur-
poses. 

The Commissioner of Internal Rev-
enue, in the present case, predicated his 
stance on the premise that the deducti-
ble gift of a partial interest, followed by a 
redemption, were merely steps in an 
overall singular taxable transaction of 
redemption. In a dissenting opinion, 
Judge Oakes concurred with this view 
and proposed a legal theory to define its 
parameters. 

The "step-transaction doctrine", the 



'' economic realities test" and the 
"substance-form test" all have as their 
object one purpose: to determine 
whether certain transactions, which 
may at first glance appear to be unre-
lated, are, in fact, closely related and 
whether they have any substantial basis 
or objective in themselves except to 
avoid some tax. This does not mean that 
a taxpayer may not plan his affairs to pay 
the least amount of tax, for as the major-
ity pointed out, legal avoidance is a per-
fectly proper objective as long as the en-
tire undertaking from start to finish has 
some other legitimate objective in addi-
tion to the legal avoidance scheme. The 
"step-transaction doctrine" was relied 
upon by the government, which attemp-
ted to show that in Grove, the taxpayer's 
sole objective was to better his own situ-
ation without any substantial additional 
objective. Both the Commissioner and 
Judge Oakes, in his dissenting opinion, 
tried to demonstrate that the entire 
transaction was merely an attempt to 
wash the taxpayer's stock through the 
tax-free conduit of a tax exempt charity. 
However, the Commissioner relied on 
cases dealing not with donation-
redemption problems, but with corpo-
rate reorganizatj_on and corporate sales. 
The classic fact pattern of Commissioner 
of Internal Revenue v. Court Holding 
Company 7 illustrates the usual applica-
tion of the "step-transaction doctrine". 

Court Holding involved the sale of a 
corporation owned building. To avoid 
the corporation's paying taxes on the 
gain, a scheme was concocted whereby 
the corporation was liquidated and the 
assets of the building divided among 
the shareholders. The shareholders then 
sold their shares in the corporation to 
the buyer, received their share of the 
money, but without any deductions for 
the Federal "Income Tax the corporation 
would have had to pay on the proceeds 
of the sale. The Commissioner ignored 
this triangular scheme, maintaining that 
the intent all along had been to sell to the 
buyer. Since the only reason for the 
liquidation and shareholder sale had 
been to avoid the tax, the incidence of 
the tax depended on the substance of the 
transaction, not the form. The liquida-
tion and shareholder sale had been steps 
in an overall transaction and could not 
be ignored for tax purposes. The Su-
preme Court upheld the Commission-
er's position and the rule has remained 
firm in subsequent decisions. 

In Grove, the Commissioner tried to 
draw the analogy between the dona-

tions and redemptions and the liquida-
tion and sale situation in Court Holding. 
If this was the case, then the redemp-
tions would be attributed directly to the 
taxpayer and not to RPI. Due to the tax-
payer's corporate situation, this would 
mean that the redemptions would be 
treated as dividends and taxed as ordi-
nary income. The closest authority to 
which the government could point was a 
series of cases dealing with sharecrop 
landlords who donated warehouse re-
ceipts to churches. The receipts rep-
resented crops in payment of rent. Thus 
the facts are easily distinguishable. The 
churches which received the receipts 
sold (by analogy "redeemed") them and 
kept the money. The sharecrop land-
lords deducted the sale value of the 
crops as a charitable contribution and 
paid no tax on the value of the receipts. 
The Courts of Appeals for the Fifth and 
Tenth Circuits, where the cases arose, 
held that on the authority of Helvering v. 
Horst 8 the landlords had realized income 
and so should pay a tax on the value of 
the receipts although they were allowed 
to keep the deductions. In Grove, how-
ever, the taxpayer did not realize income 
directly from the sale or redemption of 
the stock shares by RPI. The taxpayer 
realized income only on his life interest 
alone, on which he did pay taxes. The 
crop shares were income to the land-
lords as rent, as soon as they were har-
vested. 

The Commissioner's assertions, 
which might nave succeeded had he 
been able to broadly use the "step-
transaction doctrine" of the corporate 
sale and reorganization cases, were to 
no avail. This was mainly due to a grow-
ing trend in the other direction. United 
States Courts of Appeals in a number of 
circuits have held in gift and redemp-
tion cases similar to the one in Grove, 
that where the gift to the charity is com-
plete and irrevocable, and the redemp-
tion is not part of a pre-arranged man-
datory plan of recovery, the gift and re-
demption are distinct and separate. In 
those cases, the taxpayer has been al-
lowed the deduction and has avoided 
completely any redemption -dividend 
tax. 

The first signs of this trend appeared 
in 1964 with a tax court decision in The 
Humacid Company. 9 InHumacid, the tax-
payer controlled a holding company that 
had a subsidiary which issued five 
promissory notes. The notes were sub-
sequently purchased by the taxpayer. 
He sold two of them to a friend. The 
friend redeemed them by a pre-

arranged agreement. The other three 
notes were donated to a tax exempt char-
ity which also redeemed the notes with 
the subsidiary. The tax court found that 
the sale to and redemption by the friend 
was really part of a single transaction of 
redemption by the taxpayer himself and 
he was so taxed. The gift to and redemp-
tion by the charity were separate and 
distinct events and the deduction was 
allowed for the contribution and the re-
demption was not taxed to the taxpayer. 

The next case in the gift-redemption 
area which runs counter to the Commis-
sioner's theory in Grove was Sheppard v. 
United States. 10 In Sheppard, the taxpayer 
had a controlling interest in an unincor-
porated farm which owned most of the 
interest in a prize race horse. The tax-
payer himself owned the remaining in -
terest. The taxpayer wished the farm to 
have the entire interest in the horse. He 
split his personal interest and gave a 
sub-part to each of two charities. The 
gifts were found to be total and irrevoc-
able. The taxpayer then caused the farm 
to solicit the shares of the horse from the 
charities. Both charities accepted, al-
though neither was under any obliga-
tion to do so. The farm then had total 
interest in the horse, the taxpayer took 
his charitable deduction for the gift and 
the redemption of the shares in the 
horse went untaxed. The United States 
Court of Claims held that an unencum-
bered integrated plan must exist if the 
government telescopes the transactions 
into one. The situation did not exist here 
since someone could have possibly out-
bid the taxpayer and obtained a share in 
the horse. 

Finally, two Circuit Courts of Ap-
peals' decisions prior to Grove served to 
further buttress the taxpayer's argu-
ment. In Behrend v. United States 11 , the 
Court of Appeals for the Fourth Circuit 
held that even where the taxpayer ad-
mitted the existence of a planned re-
demption scheme, the redemptions 
were not taxable as dividends as long as 
the gifts to the charity were found to be 
complete and distinct. The Court al-
lowed a deduction for the charitable gift 
and charged no dividend tax for the re-
demption even where the charity itself 
was subject to control by the taxpayer. 12 

Here, as in Grove, there was no obliga-
tion on the closely held corporation to 
redeem, only an understanding it might 
do so if capable. In Carrington v. Com-
missioner of Internal Revenue13 the Court 
of Appeals for the Fifth Circuit held that 
as long as the taxpayer has parted with 
all dominion and control of his donated 
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property, there is a completed transac-
tion. In Carrington there was the now 
familiar triangle of taxpayer, charity and 
taxpayer controlled corporation. Shares 
of stock were given to a church with no 
obligation or agreement for redemption. 
The shares were later redeemed by the 
corporation in exchange for a residence 
to be used as a rectory. The case turned 
on the divisibility of the perfected gift 
and the redemption, and again, the tax-
payer prevailed. 

Admittedly, in the last two cases there 
was no donation of a partial interest in-
volved. However, this is not a signifi-
cant point for two reasons: (1) it is a 
moot point in view of the Tax Reform 
Act of 1969;14 and (2) the cases turn on 
the completed donation of the interest. 15 
In Grove the majority accepted that the 
gift to RPI was conclusive and irrevoca-
ble and found no compelling evidence to 
upset the Tax Court's finding, in spite of 
the Commissioner's attack based on the 
frequency of the donations to RPI. Once 
the Grove majority accepted this finding 
of fact, the separate identities of the do-
nations and the redemptions became 
fixed and the allegations of a "step-
transaction" scheme were dissipated. 
The majority also acknowledged the 
special cash flow problems of the tax-
payer's business as proof that no scheme 
to redeem existed and, additionally, 
cited the needs of institutions like RPI 
for alumni donations in order to sur-
vive. 

The case for the Internal Revenue Ser-
vice, notwithstanding the weight of au-
thority elsewhere, attempted to show 
additional special circumstances in 
order to establish that the taxpayer was 
using RPI to recycle high risk shares of 
his own closely held corporation into 
quality stocks and bonds on the public 
market .16 This argument also postulated 
that the redemption of the stock and the 
investment of the proceeds for the life 
benefit of the taxpayer were merely a 
scheme to use RPI to convert the closely 
held shares into shares of public in-
vestment securities. These new and 
supposedly higher quality investments 
were viewed as part of the taxpayer's 
retirement provisions. The Commis-
sioner pointed to the pattern of donation 
and redemption with the obvious re-
semblance of the life interest in di-
vidends to an annuity. The Grove major-
ity was not persuaded. The argument 
failed to acknowledge two determina-
tive factors. 

First, the very real benefit accruing to 
RPI by the donation of the future in-
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terests in the proceeds from the redemp-
tion that also benefited the taxpayer. 
There is no question as to the benefit to 
RPI on the death of the taxpayer. This is 
ignored by the Revenue Service. As the 
Tax Court found, there had been a 
genuine desire to help RPI and a 
genuine gift had been made. The fact, 
that the taxpayer received a benefit, ig-
nores the holding of Helvering v. Gregory 
that incidental tax benefits to the tax-
payer are not improper as long as that is 
not the sole motivation for the tax con-
sequences .17 The benefits to RPI, even if 
postponed, coupled with the overall 
good faith of the taxpayer meet that 
standard. 

Secondly, the Commissioner's attack 
failed to recognize that the closely held 
stock, while not a publicly regulated 
security, was not worthless paper. Even 
if the taxpayer in Grove did eventually 
acquire public stock, his private stock 
was worth a substantial sum of cash. 
Hence his dealing was not a lopsided 
benefit to him at the expense of RPI. 
Also, the taxpayer did pay tax on the 
eventual income from the public shares. 
While the taxpayer did not part with the 
entire interest in the stock, the interests 
he gave away were given absolutely. 

Ultimately, the significance of Grove 
lies in its legitimation of a variety of 
possible schemes which will permit 
qualifying taxpayers to aid their favorite 
charities by using closely held shares, 
and yet preserve a relatively constant 
degree of control in their companies as 
well as create the analog of a low risk 
pension fund for themselves and their 
dependents. Furthermore, when a pru-
dent taxpayer has a donative interest in 
a corporation which the taxpayer con-
trols with a charity, he can make a dona-
tion, receive a deduction, and use the 
first option clause to subsequently re-
gain control over the donated interest 
through the controlled corporation. The 
only strict requirement is that the tax-
payer truly give up his interest in the 
donation. 18 The Treasury Department 
must have been especially concerned 
about relinquishment of control by the 
taxpayer because of the changes made in 
the Tax Reform Act of 1969.19 Now the 
donor, at least of a partial interest in 
property, as in the Grove case, must give 
up all controls to a trust. The specific 
facts of Grove will probably never be 
exactly repeated, but the donation-
redemption principles in the case can be 
applied elsewhere. 

In Grove it was the charity, RPI, that 
approached the taxpayer. With the ever 

rising cost of education there is no 
reason to suppose this donation-
redemption activity could not increase. 
Notwithstanding the current necessity 
of a trust device, the benefits to donors 
of closely held stock and to charitable 
organizations are very desirable. 20 

Although the basilisk eye of the 
Commissioner constantly seeks to de-
stroy any so-called "loophole" it discov-
ers, there is a public interest to be pro-
tected and encouraged in this type of 
initiative. It may not be desirable to 
allow wealth to remain in the hands of a 
few, but why should the omniscient 
federal government take, only to even-
tually give away? Why not use a creative 
tax policy to prod taxpayers into being 
generous on their own? Through the 
"life-income funds" plan of RPI and 
other similar programs, taxpayers are 
encouraged, not only by the deduction 
but also by the retained life interest, to 
give to educational and other worthy in-
stitutions. This saves the taxpayers in 
general from doing the same thing, pro 
rata. Creative tax policy has many ben-
efits. Instead of trying to restrict such 
activity, the Internal Revenue Service 
and the Secretary of the Treasury 
should, in cooperation with Congress, 
encourage it. America has, traditionally 
pursued a tax policy which favors 
charitable organizations. The donation-
redemption plans should be fostered or 
at least preserved as a legitimate part of 
that policy. There are over 1,323,000 
corporations in the United States, and 
most of these are private ones. With this 
number of possible donors and the well 
publicized need of American educa-
tional and charitable institutions, this 
area should see much future growth as 
the trend of the donation-redemption 
cases continues. 

As far as the Commissioner of Internai 
Revenue is concerned, indications are 
that he has not acquiesced and will con-
tinue to contest this type of case for a 
long time. However, one favorable sign 
to prospective donors and charities is 
that apparently no new legislation has 
been requested by either the Commis-
sioner or Congress itself. This means 
that for now the action will be in the 
courts. Here the ground under Grove 
and its allies seems to be solidifying. On 
April 17, 1974, the United States Court of 
Claims once again decided for the tax-
payer in a gift and repurchase situa-
tion.21 Again, the critical factor was the 
finality of the donation by the taxpayer. 
Although a partial interest was not in-
volved, the fact that the donor com-



pletely relinquished control of the stock 
donated to a school, meant that the sub-
sequent redemption by his closely held 
corporation was not taxable to him. The 
area of gift-redemptions is only recently 
being tested in the courts and is in -
frequently mentioned in tax literature, 
but the recent cases indicate that it is an 
area that deserves the close attention of 
estate planners and tax specialists serv-
ing not only the taxpayer but charitable 
organizations as well. The area is just 
beginning to realize its potential. 22 
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Suffolk University Law School Notes 

Dean's Message 
During the past twenty years there have 
been a number of developments at the 
Law School, and it might be worthwhile 
to review some of them before they are 
lost in what has been described as the 
"twilight of antiquity". 

In 1954 the faculty consisted of a Dean 
and two full-time faculty members and 
about twenty-five part-time members. 
The latter, all of whom were active prac-
titioners, taught most of the required 
courses. Today, in contrast, we have, 
including various administrators, forty 
full-time teachers and about forty part-
time instructors. As an incidental item 
of interest the budget for the part-time 
faculty alone for the academic year 
1974-1975 far exceeds the budget for the 
entire faculty and staff of 1954. 

The curriculum in 1954 .consisted 
mainly of required courses. In the third 
year day class then were two hours of 
electives each semester; in the fourth 
year evening there were also two hours 
of electives each semester. Today, there 
are some electives in the second year day 
and third year evening curriculum and 
the third year day is entirely' elective as 
will be the fourth year evening next 
year. This academic year there is one 
required course in the first semester of 
the fourth year evening. 

In 1954, the total student population, 
day and evening division, did not ex-
ceed five hundred students.The day di-
vision was outnumbered by the evening 
division by a ratio of at least three to 
one. As we all know this has drastically 
changed in that today each division has 
about one thousand students. 

Further in 1954, ninety-eight per cent 
of the students were residents of Mas-
sachusetts. The change that has taken 
place here is that many of our students 
now come from the other New England 
States, New York, New Jersey and 
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Pennsylvania in particular. While we 
have no aspirations to become a national 
law school we have slowly developed 
into a regional law school, and our 
alumni are very active in the Northeast 
region. 

The facilities for the Law School in 
1954 consisted of a few rooms in what is 
now called Archer Building. Today, we 
occupy part of the Archer Building and 
part of the recently built Donahue Build-
ing. Hopefully, in September 1975, the 
Law School will have the _.entire 
Donahue Building with the exception of 
the first floor. Further in 1954 there was 
no separate Law Library or Law Librar-
ian. The changes that have occurred in 
these areas are well known to all, and 
plans are now being considered for a 
separate Law Library facility. 

The aforegoing are some of the major 
developments that have taken place in 
the Law School in the past twenty years. 
The progress that has occurred has been 
the result of the joint cooperation of the 
Trustees of the University, the President 
of the University and the Deans, faculty, 
students and alumni of the Law School. 
This spirit of cooperation will continue 
and further achievements will be 
realized over the coming years. 

Moot Court Round-Up 
Suffolk's National Moot Court Team, 
consisting of Steve Callahan, Mike Grea-
ly, Paul Kelly and Bob Schwartz (alt.), 
has won the distinction of having the 
"Best Brief" in the Regionals of the Na-
tional Moot Court Competition held at 
the new Cambridge Courthouse on 
November 6, 1974. The team was de-
feated in the oral argument session by 
State University of New York at Buffalo 
Law School. This year's winner of the 
Regional Competition was Boston Uni-
versity Law School. 

The Client Counseling Competition 
which is a Regional and National Com-
petition testing a student's ability to 
perceive clients' problems and advise 
clients as to their legal alternatives, will 
be sponsored this year by the Moot 
Court Board. Professor Cella, Jim Saha-
kian, and Robert Rufo are in the process 
of selecting a Client Counseling Team to 
represent Suffolk in the Regional Com-
petition. 

The International Moot Court Team, 
consisting of Jim Connolly, Walter 
Jacobsen and Bruce Pritzker, will be par-
ticipating in the Phillip C. Jessup Inter-
national Moot Court Competition this 
February. The team is now preparing a 
comprehensive brief in support of their 
legal arguments and readying them-
selves for the upcoming oral arguments. 

The Co-chairmen of the Tom C. Clark 
Annual Moot Court Competition have 
announced the panel of Judges for the 
final argument. They will be, the Hon-
orable G. Joseph Tauro, Chief Justice of 
the Supreme Judicial Court of Mas-
sachusetts; the Honorable Levin H. 
Campbell, United States Court of Ap-
peals for the First Circuit; and the 
Honorable Charles S. House, Chief Jus-
tice of the Supreme Judicial Court of 
Connecticut. 



The record is available for any second 
and third year day and second, third, 
and fourth year evening students who 
are interested in expanding upon their 
brief writing and oral advocacy talents. 
The Clark Competition affords students 
the rare opportunity to argue and de-
velop a point of law before a distin-
guished panel of judges; should a stu-
dent reach the final stages of the Com-
petition, scholarship prizes are also 
awarded. 

Each team consists of two people who 
will write a brief in support of their legal 
contention and eventually will argue or-
ally for their side during the last two 
weeks in February. This year, team 
briefs will be due Monday, February 3, 
1975. 

Suffolk Discusses 
Critical Sea Issues 
by Basil Yanakakis 

To solve the monumental problems fac-
ing the world today, a whole new con-
cept of the world's oceans is one of the 
changes necessary. New ideas on the 
control of the sea and its treasures can be 
employed to combat the problems of 
hunger, pollution and shortages of re-
sources. Recognizing these facts, the 
United Nations has sponsored several 
international conferences in an attempt 
to join the nations of the world in a har-
monious effort to solve the problems re-
lating to the oceans. The most recent of 
these was held in Caracas, Venezuela 
last summer. Among the issues consid-
ered were: the rights of nations over 

natural resources on the ocean floor; 
fishing rights; the width of national 
coastlines; and the nature of a nation's 
possessive authority over its territorial 
waters and environmental problems. 
Another conference will be held in 
Geneva in 1975 to attempt to promulgate 
some concrete solutions to these prob-
lems. 

In this same spirit, Suffolk University 
Law School and the American Society of 
International Law will co-sponsor a con-
ference entitled "New Concepts of the 
International Law of the Sea." The con-
ference will be held on February 1st and 
2nd at the Sheraton-Boston Hotel. The 
purpose of the conference is to bring to 
Boston many of the participants in the 
Caracas Conference to explain the ideas 
being considered to solve the problems 
of the sea. 

Among the topics to be discussed at 
the Boston Conference are: the rights of 
nations to fish and mine in the oceans; 
the limits on national sovereignty over 
the sea; the rights of landlocked nations 
and of archipelagic states; the estab-
lishment of an international authority to 
supervise exploration and to regulate 
exploitation; the problems of pollution; 
and the control of international naviga-
tion in narrow waters. The participants 
in the February conference will include: 

Mr. Constantin Stavropoulos, Un-
dersecretary General of the United 
Nations; 

His Excellency, Dr. P.H. Kooijmans, 
State Secretary for Foreign Affairs, 
Netherlands; 

Ambassador John Stevenson, Special 
Representative of the President of 
the United States and Chief Dele-
gate of the U.S. to the Interna-
tional Law of the Sea Conference 
in Caracas; 

Ambassador Francis Njenga, Kenya, 
leader of the 200 mile Economic 
Zone Concept; 

Ambassador T.T.B. Koh, former 
Dean of the Law School at the 
University of Singapore and now 
Ambassador to the U .N.; 

Ambassador Haji Hussein, Rep-
resentative of Somalia to the 
United Nations; 

Ambassador Reynaldo Galindo-
Pohl, Representative of El Sal-
vador to the United Nations; 

Richard A. Frank, Esq., of the Center 
for Law and Social Policy in 
Washington; 

Professor Caflisch, Director of the In-
stitute of International Studies, 
Geneva, Switzerland; 

Ambassador Sani, Representative of 
Indonesia to the U .N.; 

Dr. Hussein Hassouna of the Perma -
nent Mission of the United Arab 
Republic to the United Nations; 

Ambassador Burella of Venezuela, 
Ambassador of Venezuela to the 
United States; 

Professors Richard Baxter, Louis 
Sohn and Dean Rusk; and others. 

The Conference promises to be a truly 
outstanding event whether one is in-
terested in the sea from a legal, scien-
tific, political, environmental or 
economic standpoint. Members of the 
Suffolk community are urged to attend. 
There will be a special reduced rate for 
Suffolk students and alumni. Anyone 
with any questions concerning the con-
ference or desiring further information 
should contact Professor Basil 
Yanakakis at the Law School or phone 
the Sea Conference Committee at 617-
742-4300,x359. 

Faculty-Alumni 
Committee 
On October 22, Professor Richard G. 
Pizzano, Chairman of the Faculty-
Alumni Committee, Associate Dean 
Malcolm M. Donahue, Judge John E. 
Fenton, Jr., and Captain Anthony J. De-
Vico met with about 30 Suffolk Law 
School alumni practicing members of 
the Connecticut Bar at a luncheon 
hosted by the law school in New Haven. 
The luncheon held in conjunction with 
the 99th annual meeting of the Connec-
ticut Bar Association was sponsored by 
the Alumni Committee and coordinated 
by Associate Dean Clifford E. Elias and 
New Haven attorney Donald S. Baillie 
O.D. 1973). 

The Honorable John E. Fenton, Jr., the 
featured speaker, and a consultant to the 
Alumni Committee brought the Con-
necticut alumni up to date on recent 
happenings at the law school, comment-
ing on enrollments, an increase in the 
teacher-student ratio, the present ad-
ministration, and plans for expansion of 
the law school facilities. 

Associate Dean Donahue spoke on the 
matter of admissions at the school and 
Captain De Vico spoke concerning law 
placement. 

Professor Pizzano then commented 
on the new Alumni Committee, noting 
particularly that one of its most impor-
tant areas of concern was to provide the 
means and opportunities for Suffolk 
alumni to "come together", get to know 
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one another, and form local alumni 
chapters in their respective states. He 
related the plans of the committee to 
sponsor future alumni gatherings in 
several different states, including all of 
the New England states, California and 
Washington D.C., assuring the alumni 
that this was just the beginning of a 
"new, exciting and productive era in 
faculty-alumni relations." 

A question and answer period fol-
lowed. 

When questioned by The Advocate 
concerning future alumni gatherings, 
Professor Pizzano indicated that the 
committee welcomes, encourages and 
urges alumni of the law school, where-
ever located, to communicate directly 
with him at the law school if they are 
interested in assisting in the holding of 
similar affairs in their respective states. 

All those interested should contact 

Professor Richard G. Pizzano 
Suffolk University Law School 
Beacon Hill 
Boston, Mass. 02114 
(617) 723-4700 

Elias Appointed 
Associate Dean 
In order to function effectively as an 
academic executive, one must retain the 
feel of the classroom. As Professor Clif-
ford E. Elias, newly-appointed As-
sociate Dean of the Law School, recently 
observed, an administrator serves to 
translate student needs and concerns 
into administrative action. 

Dean Elias, 43, has beensa member of 
the Suffolk Law School faculty since 
1961, specializing in criminal law and 
procedure. He is a graduate of Phillips 
Academy, Yale University, and Boston 
University Law School. During the Ko-
rean War, Dean Elias served as an intel-
ligence officer with the United States 
Army. Among his numerous activities 
at Suffolk, he has sat on the Curriculum 
Committee, the Law School Develop-
ment Committee, and the Joint Faculty 
Student Committee. 

There are several areas which Dean 
Elias regards as requiring immediate at-
tention. Of the highest priority is the 
continual search for qualified full-time 
faculty members. As Chairman of the 
Faculty Appointments Committee, the 
Dean is primarily responsible for all ap-
pointments to the law faculty. He views 
the recruitment program as an obliga-
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tion not only to the students, but also to 
the Bar, the courts and the general pub-
lic. 

In another role, the Dean, as Chair-
man of the Building and Space Commit-
tee, is acutely aware of the oft-expressed 
complaint that there is not enough space 
available to the law school community. 
In response, he has approved the ac-
quisition of the Fenton Building (nee 
Wright and Potter Publishers) and has 
instituted several studies, including a 
feasibility plan for a proposed separate 
law library. 

Another sector of the law school 
community, the alumni, has also come 
under the Dean's scrutiny. The role of 
the alumni, their purposes and position 
are being re-examined with a look to-
wards the future. Certain vital alumni 
offices are presently vacant and Dean 
Elias is coordinating a search for pro-
spective appointees. This is an impor-
tant endeavor especially because of the 
feedback alumni give on the quality of 
the preparation of attorneys at the law 
school. 

Dean Elias recognizes his responsibil-
ity to the community and Suffolk's role 
beyond the campus. He senses the need 
to develop a spirit of community interest 
and involvement that will embrace stu-
dents, faculty, administrators, and 
alumni. It is evident that Dean Elias, 
whether in the classroom or in his of-
fices, is doing his utmost to instill this 
peculiar sense of belonging within the 
Law School. 

New Trustees Elected 
President Thomas A. Fulham has an-
nounced that Judge C. Edward Rowe of 
Athol has been elected to succeed the 
late Judge John E. Fenton as chairman of 
the Board of Trustees of Suffolk Univer-
sity. Judge Rowe, who holds two honor-
ary degrees from Suffolk, graduated 

from Suffolk Law School in 1926 and 
began his judicial career as a special jus-
tice in the District Court of Eastern 
Franklin (Orange, Ma.) in 1933. Three 
years later he was appointed presiding 
justice of that court. During his long 
tenure on the bench, he had occasion to 
sit on the Superior Court. 

Judge Rowe is also a trustee of St. An-
selm's College. That college conferred an 
honorary degree of doctor of laws upon 
him in 1962. Suffolk awarded him an 
honorary doctor of juridical science de-
gree in 1969. A member of the law school 
committee, the nominating committee 
and the honorary degree committee at 
Suffolk, he is also chairman of the board 
of The First National Bank of Athol and 
director of The Athol-Clinton Coopera-
tive Bank. During World War II he 
served as a director of the Small War 
Plants Corporation and was also director 
and vice-chairman of the Reconstruc-
tion Finance Corporation from 1950-51. 

Also elected at the Board's October 
meeting were two new trustees. Elected 
to five-year terms were John S. Howe, 
president of The Provident Institution 
for Savings, and Mrs. Dorothy A. An-
tonelli, a commissioner for the State In-
dustrial Accident Board. 

Howe and Antonelli fill vacancies 
created by the deaths of Judge Fenton 
and trustee George H. Spillane. 

A graduate of Harvard College and the 
Graduate School of Banking at Rutgers, 
Howe served as treasurer and vice pres-
ident of the Provident before becoming 
president in 1958. He is a director and 
past president of the Greater Boston 
Chamber of Commerce; past president 
and campaign chairman of the United 
Way of Massachusetts Bay; and an in-
corporator and director of the Robert B. 
Brigham Hospital. He is also a trustee of 
the Bank Officers Association and the 
Massachusetts Eye and Ear Infirmary; a 
director of the State Street Bank and 
Trust Co.; treasurer of The Cathedral 
Church of St. Paul, Boston; past presi-
dent and director of the Massachusetts 
Society for Prevention of Cruelty to 
Children; and a member of the Greater 
Boston Advisory Board to the Salvation 
Army. 

Mrs. Antonelli was graduated from 
Mary Cliff Academy and Simmons Col-
lege and received her law degree from 
Suffolk University Law School in 1959. 
She has a law office in Somerville and is 
vice president of the Massachusetts As-
sociation of Women Lawyers. She is also 
a member of the Committee of Family 
Law for the Massachusetts Bar Associa-



tion and the Committee of Trial Practice. 
She has lectured at both Harvard Law 
School and Suffolk Law School. In Au-
gust of 1973, Governor Sargent ap-
pointed her to serve the remaining ten 
years of an unexpired twelve year term 
as commissioner of the Industrial Acci-
dent Board. 

Faculty Notes 
Professor R. Lisle Baker presented a lec-
ture entitled "Environmental Law: New 
Concepts in Land Use and Manage-
ment" at the Second National Sym-
posium on Corporate Social Policy. The 
symposium was held at the University 
of Chicago Center for Continuing Edu-
cation and was sponsored by the Na-
tional Affiliation of Concerned Business 
Students. Professor Baker also arranged 
a weekend course in environmental sci-
ence and ecology for a small group of 
Suffolk Law students at Williams Col-
lege. Besides their environmental 
studies, the law students spoke to Wil-
liams College students concerning legal 
education. 

Professor Alexander J. Cella is the au-
thor of "The Doctrine of Legislative 
Privilege: The New Interpretation as a 
Threat to Legislative Co-Equality," pub-
lished in 8 Suffolk University Law Review 
1019 (1974). The article contends that the 
Supreme Court's interpretation of Arti-
cle I section 6 of the Constitution in re-
cent cases endangers the ability of Con-
gress to function as a co-equal branch. 
Professor Cella received this year's Out-
standing Service Award from the Suf-
folk University Law Review. The award 
is voted annually by the Board of Editors 
of the Law Review for outstanding con-
tributions made to the Law Review dur-
ing the past academic year. 

Professor Cella was recently elected 
Chairman of the twenty-five member 
Massachusetts Citizens' Committee on 
the State Legislature which will under-
take a two year study of procedures and 
reform of the Massachusetts legislature. 

Professor Gerald J. Clark has pub-
lished an article in 23 Catholic University 
Law Review 444 (1974), entitled "The 
Creation of the Newark Plan." The arti-
cle describes the affirmative action plan 
in the skilled craft construction trade in 
Newark, New Jersey under Executive 
Order 11,246. 

Law Placement Director, Captain An-
thony J. De Vico is presently serving as 
Treasurer of the American Justinian So-
ciety of Jurists, a nationwide association 

of jurists. Captain DeVico also partici-
pated in a recent ceremony in the Court 
of Appeals Chamber of the Federal Dis-
trict Court in Boston offering the motion 
by which thirty-four Suffolk Law School 
alumni were admitted to practice before 
the U.S. Court of Military Appeals. Cap-
tain De Vico was also recently appointed 
a member of the Corporation of Roger 
Williams College in Bristol, R.I. 

Associate Dean Malcolm M. 
Donahue was recently re-elected as 
Chairman of the Board of Appeals of the 
town of Westwood, Mass. 

Professor Charles Garabedian served 
as moderator of the Tenth Annual Na-
tional Law Enforcement Seminar. The 
seminar was held at Northeastern Uni-
versity and was entitled "Justice under 
Scrutiny." 

Professor Garabedian has been 
elected to the Board of Advisors of the 
Court Practice Institute, Chicago, Il-
linois. He has also been appointed to the 
Liaison Committee of the Scribers (Soci-
ety of American Legal Writers). 

Professor Charles P. Kindregan has 
been named to the Boston Bicentennial 
Commission. 

He was also appointed to the standing 
list of guardians by the Supreme Judicial 
Court of Massachusetts to advise the 
court on bone-marrow transplants and 
other legal-medical questions. 

Professor Kindregan will also serve on 
a joint committee on continuing legal 
education of the Massachusetts Bar As-
sociation and the Boston Bar Associa-
tion. 

Professor Richard G. Pizzano has 
been elected local chairman of the 1974-
1975 Heart Fund Drive. Professor Piz-
zano has also been appointed to the 
Board of Trustees of the Robert F. Ken-
nedy Action Corps. 

Dean David Sargent has been named 
chairman of the Massachusetts Bar As-
sociation's Committee on Trial Practice. 

Professor Richard V acco has been 
named to the Board ofEditors of the New 
Hampshire Bar Journal. The appointment 
was made by the New Hampshire Bar 
Association. Professor Vacco has also 
been elected President of the 
Unitarian-Universalist Church of 
Nashua, New Hampshire. 

Professor Hugh Wade has been 
selected by Chief Justice Warren Berger 
as the alternate judicial fellow of the U.S. 
Supreme Court this year. Each year, two 
fellows and two alternates are selected 
for the high honor. 

Professor Louise Weinberg has been 
invited to do an article on copyright and 
photocopying for The Public Interest. The 
piece will likely appear in the spring 
issue. 

Admission Office 
Suffolk University Law School received 
over 4,500 applications from under-
graduate institutions across the United 
States for the 590 seats available for the 
Class of 1977. This figure represents an 
increase of nine percent over the total 
number of applications received for the 
Class of 1976. However, seven fewer 
students were accepted in compliance 
with the school's new policy to decrease 
the size of its classes. With the increase 
in applications, the Law School Admis-
sions Office was able to exercise a great-
er degree of selectivity over the incom-
ing students which resulted in both a 
higher mean LSAT score (618) and grade 
point average (3.15). 

Under Director John Deliso, the per-
centage of minority students recruited 
and enrolled increased significantly. A 
new emphasis has also been placed on 
recruiting at institutions outside the 
New England area. 

According to figures furnished by the 
Office of the Registrar, there are 2,070 
students studying law at Suffolk Uni-
versity, 948 in the Day Division and 
1,122 in the Evening Division. This total 
represents 1,708 men and 362 women. 
Twenty-five percent of the applicants 
for the Class of 1977 were women which 
resulted in 80 of 320 Day Division stu-
dents and 70 of 270 Evening Division 
students being women. 
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Alumni News 

Alumni: 
Inform us of what you're 
doing now. Send news to the: 
ADVOCATE 
Suffolk Univ. Law School 
Beacon Hill 
Boston, Ma. 02114 

1933 
George A. Lenzi has announced his re-
tirement from the Commonwealth of 
Massachusetts Department of Corpora-
tions and Taxation. 
1941 
Edward P. Johnson has been appointed 
Director of the Franklin Housing Au-
thority. 
1949 
Nicholas J. Vergados was sworn in as 
Commissioner on the Massachusetts 
Industrial Accident Board. 
1950 
Captain Savas Hantzes, Judge Advocate 
General's Corps, U.S. Navy, has retired 
after thirty years of service. 
1954 
Francis J. Tobin has been reappointed 
Co-Chairman of the Massachusetts Bar 
Association Committee on Legal Ser-
vices to the Poor. 
1956 
Sidney J. Rosenthal has been elected 
president of the Builders Association of 
Greater Boston. 
1960 
Arthur P. Rogers has been appointed 
director of the Corporate Employee Re-
lations Department of Combustion En-
gineering, Inc. 
1964 
Philip D. O'Connell, Jr. is district court 
prosecutor in the office of District Attor-
ney William T. Buckley. 
1965 
Charles H. Robson has recently ac-
cepted the position of legal counsel to 
the Lynn Police Department. 
1967 
Sal Ciccarelli was honored by the Brook-
line Police Department at a recent tes-
timonial dinner. 
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1968 
Stephen R. Ross has entered into a 
partnership for the practice of law in 
West Yarmouth, Massachusetts. 
1969 
Joan I. Farcus has been named director 
of the legal assistance program at Sacred 
Heart University in Connecticut. Im-
elda C. LaMountain has been named the 
first woman assistant district attorney 
for Massachusetts' Western District. 
William H. Walsh is a partner in the law 
firm of Ferraro and Walsh. Byron E. 
Woodman, Jr. has joined the law firm of 
Sherburne, Powers and Needham. 
1970 
Alan J. Powers was named superinten-
dent of the Operations Division of Har-
vard Medical School, Boston. 
1971 
Warren M. Gould is an associate with 
LaPenna and Tuckman, P .C. in New 
York. John J.L. Matson has been ap-
pointed Director of Employer Services 
for Associated Industries of Mas-
sachusetts. Sheila Cabral Sousa has 
been elected Chairwoman of the state 
Advisory Commission on Women in 
Rhode Island. Virginia B. Watson has 
been promoted to Assistant Tax Officer 
at the National Shawmut Bank in Bos-
ton. 
1972 
Richard Chandler has announced the 
opening of law offices in Marblehead. 
Dennis J. Conry is an attorney in the 
Edward M. Kiernan law firm in 
Wareham, Massachusetts. Richard A. 
Cutter, Assistant District Attorney, was 
assigned to Superior Court by 
Middlesex D.A. John J. Droney. Robert 
M. Elliott has announced the opening of 
law offices in East Hampton. Francis T. 
Reynolds has joined the law firm of 
Keshiah and St. Amour in Arlington, 
Massachusetts. 
1973 
Donald L. Carpenter has been ap-
pointed an assistant by District Attor-
ney Philip Rollins in Hyannis, Mas-
sachusetts. Barbara M. (Putzel) Dekore 
is a member of the firm of Horovitz and 
Horovitz in Boston. Walter P. Faria has 
opened a law office in New Bedford, 
Mass. James L. Henry has joined the law 
firm of Attorney Clair F. Carpenter. 
Lloyd N. Henderson is an associate with 
the law firm of Hatfield and Howard in 
Hillsborough, N.H. and is an instructor 
in Business Law at Nathaniel Haw-
thorne College. Timothy S. Hillman has 
joined the law firm of Murphy and 

Pusateri in Fitchburg, Massachusetts. 
Michael J. Noferi has joined the law 
firm of Rosen, Noferi & Holland in Mil-
ford, Massachusetts. Lawrence J. Sulli-
van is practicing law with the 
Sullivan-Duly Law Offices, Inc. in An-
dover, Massachusetts. 
1974 
Robert C. Anderson is presently a Judge 
Advocate General in the United States 
Army. Alan S. Kaplan is serving a clerk-
ship in the Delaware Superior Court. 
George W. Shinney, Jr. is currently the 
City Clerk for the city of Malden, Mas-
sachusetts. Daniel L. Viveiros has 
joined the law firm of Attorney George 
T. Bolger, Inc. Thomas Ford is as-
sociated with the law firm of Stacey, 
Smith, Gibson and Holmes located in 
Wellington, New Zealand. 

New Faculty 
Suffolk University Law School is proud 
to announce the addition of the follow-
ing distinguished individuals to its fac-
ulty. 

John Stewart Geer, an assistant pro-
fessor of law, holds an A.B. from Union 
College and a J .D. from Boston Univer-
sity Law School where he was Editor of 
the Law Review and a cum laude 
graduate in 1970. He served with the 
West German law firm of Bellen, Belli 
and Bailey. More recently, he served 
with the Boston firm of Snyder, Tepper 
and Berlin. 

G. Rosalyn Johnson, an assistant pro-
fessor of law, received her under-
graduate degree from Suffolk Universi-
ty. She was awarded her J .D. by Suffolk 
University Law School where she was a 
Dean's List student, ranking eleventh in 
a class of one hundred and fifty three. 

Bernard M. Ortwein II, assistant pro-
fessor of law, is a graduate of the Uni-
versity of Richmond. In 1972, he 
graduated cum laude from Suffolk Uni-
versity Law School, where he was 
editor-in-chief of the Law Review. He 
later clerked for Justice Wilkens of the 
Supreme Judicial Court, and sub-
sequently received his Master of Laws 
from Harvard University. Prior to his 
appointment, he had been serving as a 
teaching fellow in Suffolk's Legal Prac-
tice Skill Program. 

Thomas J. O'Toole, visiting professor 
of law, holds A.B., LL.B. and M.A. de-
grees from Harvard University. He is a 
former dean and professor of law at 
Northeastern University Law School, 
where he is presently a Hadley Professor 



of Law. He has previously served as a 
professor at Antioch School of Law, pro-
fessor and vice-dean at Villanova Law 
School and professor at the Georgetown 
University Law Center. 

Thomas J. McMahon, associate pro-
fessor of law, holds an A.B. from Holy 
Cross, where he graduated magna cum 
laude, and a J .D. degree from 
Georgetown University Law Center, 
where he graduated eighth in a class of 
ninety-five. He has served as a 
trademark attorney with the American 
Cyanamid Company of Stamford, Con-
necticut and the Gulf Oil Corporation. 
He has also served as an executive of-
ficer of the Naval Reserve Law Company 
and as a commander with the Judge Ad-
vocate General Corps, U.S. Naval Re-
serve. 

John R. Sherman, associate professor 
of law, holds a B. S. from Georgetown 
University, a J .D. degree from Harvard 
University and a LL.M. degree from 
Boston University Law School. He has 
served as general council for the Boston 
Anti-Poverty Program and was a 
member of the Boston law firm of 
Mahoney, Atwood and Goldings, 
specializing in federal taxation, real es-
tate and corporate law. Prior to his ap-
pointment, he served as assistant dean 
at Northeastern University Law School, 
where he administered the cooperative 
legal education program. 

Hugh M. Wade, assistant professor of 
law, is a graduate of Northwestern Uni-
versity and the DePaul University Col-
lege of Law in Chicago. While attending 
law school, he worked full-time as a 
housing management specialist for. the 
United States Department of Housing 
and Urban Development. He has re-
cently received his LL.M. from Colum-
bia Law School. 

Louise Weinberg, associate professor 
of law, holds a B.A. degree from Cornell 
University, where she graduated 
summa cum laude in 1954, and is a Phi 
Beta Kappa. She received her J.D. from 
Harvard Law School in 1969 and her 
LL.M. from Harvard in 1974. She has 
served as an associate in the firm of 
Bingham, Dana and Gould and as senior 
law clerk for Federal Judge Charles 
Wyzanski. Prior to her appointment, 
she served as a teaching fellow at Har-
vard Law School. 

Necrology 

We at THE ADVOCATE are saddened to 
report the deaths of the following alumni: 

Class of 1923 
Walter F. Costello, former supervisor of 
the Massachusetts Industrial Accident 
Board, died October 13, 1974. A retired 
professional basketball player, he was 
the editor of "Costello's Red Book for 
Lawyers" which annually interpreted 
new Massachusetts laws. He was presi-
dent of the Cathedral Old Timers, a 
member of the Massachusetts Bar As-
sociation and the Massachusetts Trial 
Lawyers Association. 
Class of 1925 
John Tierney, father of Boston School 
Committeeman Paul R. Tierney, died 
October 5, 1974. He was a retired attor-
ney with the City of Boston Law De-
partment, serving as Assistant Corpora-
tion Counsel for thirty-five years. 
Class of 1929 
Hector Cicchetti, a former assistant at-
torney general and once head of the City 
of Boston's tax title division, died Sep-
tember 13, 1974. Mr. Cicchetti was a col-
umnist for the Boston Post Gazette, writ-
ing "Bet You Knew It All the Time" 
under his pen name, "Chisk Eddy". 
Cicchetti was a member of the American 
Bar _Association, Boston Bar Associa-
tion~ and numerous fraternal organiza-
tions. 
Class of 1930 
William J. McCluskey died September 
14, 1974. In 1937 and 1938 he was an 
assistant district attorney in Middlesex 
County. He was a member of the Ameri-
can and Boston Bar Associations and 
was a past president of the Somerville 
Bar Association. At the time of his death 
he was a member of the Boston law firm 
of Hennessy, McCluskey, Earle and Kil-
burn. 
Class of 1930 
Myer J. Wolf died October 2, 1974. He 
was a well-known leader in the au-

tomobile industry in New England and 
had been President of Charles Pontiac of 
Watertown and Capitol Motors of Cam-
bridge. He was also a member of the 
Massachusetts Bar Association and the 
Massachusetts Auto mo bile Association. 
Class of 1934 
George Belli, Jr. died October 5, 1974 
after a lengthy illness. He was daims 
manager of the Loyalty Group Insurance 
Co., which later became the Continental 
Insurance Co. After retiring from the in -
surance business he went into private 
practice and sat as a court-appointed 
auditor in Massachusetts Superior 
Court. During World War II and for 
many years following, Belli served on 
the Revere Draft Board and later on the 
Reading Draft Board. 
Class of 1935 
Dr. Chester W. Smith died recently at 
78. He was an engineer and inventor 
and received five patents in the gas tur-
bine field. He passed the Massachusetts 
Bar Examination thirteen years ago after 
retiring from the General Electric Corpo-
ration. 
Oass of 1955 
William H. Goldsmith, Jr., president of 
Malmart Mortgage Co., Inc., of Brook-
line, died September 2, 1974 following a 
brief illness. He was president and 
trustee of the Urban Community De-
velopment Fund, chairman of the Real 
Estate License Law Committee, trea-
surer of the Community Assistance 
Corporation and a director of the United 
Community Services of Greater Boston, 
the American Red Cross and the Epis-
copal City Mission. In addition, he was 
a trustee of the Faulkner Hospital and 
the Charlestown Savings Bank, a 
member of the Junior Chamber of 
Commerce, the National, State and local 
Real Estate Boards, the American Soci-
ety of Notaries, and a vestryman of the 
Church of Our Savior, Brookline. 

25 



continued from page 4 

tain cooperation from different gov-
ernmental agencies and private, groups. 
The Courts, Probation Departments, 
Registry of Motor Vehicles, Division of 
Alcoholism, Department of Public 
Safety and the various rehabilitation 
programs all play a principal role under 
the amendment. This would appear to 
be an effective method of handling be-
havior for which numerous agencies are 
basically responsible. In this way, the 
amendment conforms to the inherent in-
terests, concerns and capabilities of all 
participating groups. 

Section 24 D and 24 E of Chapter 90 is a 
statute which parallels the approach 
taken by the Boston Alcohol Safety Ac-
tion Project (ASAP) in dealing with 
drunken drivers. The thrust of the stat-
ute is that it creates an exception to the 
present one year license revocation for 
the DUIL first offender and seeks to pro-
vide treatment for such persons. 

Section 24 D states that any person 
convicted of DUIL may, if he consents, 
be placed on probation for one year and 
shall, as a condition of probation, be 
assigned to a driver alcohol education or 
rehabilitation program or both. 22 Under 
the terms of this section, the person de-
siring to qualify for the program must 
agree to cooperate, upon conviction, in a 
pre-sentence investigation to be con-
ducted by a probation officer. Although 
the statute deals with the voluntary par-
ticipation of the offender, it is clearly a 
form of constructive coercion. 23 This 
means that the offender is subject to the 
more punitive sanctions of Section 24 
(C) such as the automatic license revoca-
tion, if unwilling to participate in a 
program. After a conviction for DUIL, 
the statute provides a fourteen day con-
tinuance period for completion of the 
pre-sentence investigation and disposi-
tion. The statute is vague on what the 
specific contents of the pre-sentence re-
port should include, but does indicate it 
shall be uniform in format throughout 
the State and shall include, but not be 
limited to, a copy of the offender's driv-
ing record. Hopefully, the kind of in-
formation obtained for the report will be 
psycho-social and diagnostic, so that 
appropriate recommendations can be 
made to the court about whether or not a 
DUIL offender requires a rehabilitation 
program. Following a disposition, the 
supervising probation officer will be re-
quired to maintain reports on the 
offender's participation in any pro-
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grams to which he or she has been 
assigned. 

Section 24 D goes on to require that 
the Division of Alcoholism establish 
and administer driver alcohol education 
programs and publish annually a list of 
all treatment and rehabilitation agencies 
to which DUIL offenders may be refer-
red. The crux of the statute rests on these 
provisions, because the success of this 
approach depends primarily on the 
availability of effective rehabilitation 
programs. 

The statute further mandates that a fee 
of $200.00 must be paid by any indi-
vidual to qualify for participation in the 
program, except for those who are indi-
gent. This sum is intended to pay for the 
costs of the services provided to the of-
fender. Whether it will or not is difficult 
to determine at this time. It is more 
likely though, that the rehabilitation 
approach will require more resources, in 
terms of manpower and finances, than 
presently exist, and could eventually 
develop into a costly and complicated 
service program. There is also the possi-
bility that many DUIL offenders will not 
be able to afford both the fee to qualify 
for the treatment program and the costs 
of legal services for their initial defense 
in the District Court. 

The last part of Section 24 D requires 
the Commissioner of Probation to report 
to the Director of the Division of Al-
coholism on the total number of DUIL 
offenders who receive disposition 
under the statute and the number of 
those determined by the court to require 
treatment. Further reports are to be 
made regarding the availability of exist-
ing resources and such reports are to be 
considered in the preparation of the 
budget of the Division of Alcoholism. 
These features are extremely important 
because they insure that at least a mini-
mal evaluation will be done of the pro-
gram on a yearly basis. 

Section 24 E of Chapter 90 is that pro-
vision in the amendment which allows 
the alternative disposition for DUIL to 
apply only to first offenders. This sec-
tion further provides for the possible re-
turn of the offender's revoked driver's 
license within three months after con-
viction. The court is required to hold a 
hearing at any time after 60 days but not 
later than 90 days from the date of the 
revocation to review the offender's par-
ticipation in the disposition program 
and to determine if early reinstatement 
of the person's license to drive is war-
ranted.24 

At this hearing, the probation officer 

is required to submit a written report to 
the court about the offender's adjust-
ment during the period of probation. 
This report shall include a written 
statement from the supervisor of any 
program to which the offender has been 
assigned, and a report by the Registry of 
Motor Vehicles regarding the offender's 
driving record following conviction. 
Also, any recommendations made by 
the supervising probation officer will be 
extremely important evidence consid-
ered by the court before a decision is 
made regarding license reinstatement. If 
the court finds sufficient facts to con-
clude that the offender is satisfactorily 
complying with the conditions of proba-
tion, the license can be restored after the 
90th day following the date of revocation 
by the Registrar. The probation officer, 
under these conditions, would continue 
supervising the offender's participation 
in alcohol education and treatment 
programs. On the other hand, lack of 
compliance with the terms of the one 
year probation order would continue 
the license revocation until the end of 
the year. The statute also provides that 
the offender may petition the court for 
another hearing 60 days after the finding 
against reinstatement in the original 
hearing and such second hearing shall 
be granted within 30 days. 

Where the probation officer feels that 
a DUIL offender is not complying with 
court ordered programs, this is to be 
reported to the court in the form of a 
written report by the officer. This can be 
done at any time during the period of 
probation and may result in license re-
vocation for the remainder of the one 
year period after a hearing on the viola-
tion of probation. 

One of the problems with Section 24 E 
is that it fails to specify the procedural 
due process guidelines needed to 
safeguard the rights of offenders during 
the hearing on early reinstatement of the 
license and on any subsequent viola-
tions of probation. It fails to mention the 
right to timely notice, requirements for 
proper conduct of the hearing, and 
whether or not counsel is to be present at 
such hearings. It would appear that the 
procedural mechanisms presently in 
operation for the review of other proba-
tion cases and violations of probation 
are -applicable for DUIL offenders as 
well. The United States Supreme Court 
has declared that an offender on proba-
tion has a right to a fair hearing on a 
violation of probation, and that counsel, 
although not absolutely required, may 
be available at the court's discretion. 25 



A final procedural point is whether the 
evidence presented in the form of re-
habilitation reports will be properly 
evaluated and reviewed by all parties as 
to its authenticity and credibility. Due 
recognition must be afforded the 
offender and defense counsel to refute 
any damaging information presented to 
the court by the probation officer at any 
early reinstatement or violation of pro-
bation hearing. Questionable practices 
could easily develop without adequate 
due process steps in these areas. 

Conclusion 
Section 24 D and 24 E of Chapter 90 of the 
M.G.L. experimentally establishes in 
Massachusetts a two-year reform pro-
gram for the criminal offense of driving 
under the influence of intoxicating 
liquor (DUIL). The legislation provides 
an alternative procedure of, education 
and rehabilitation to go along with the 
existing punitive measure of license re-
vocation for drunken drivers. Under the 
provisions of the amendment, a DUIL 
first offender may obtain license 
reinstatement within 90 days if the per-
son agrees to a pre:-sentence report and 
is willing to participate in an alcohol 
treatment program. The amendment is 
based upon already established pro-
grams like Boston ASAP, and is consis-
tent with statutory changes occurring in 
other jurisdictions. 

It is expected that the new legislation 
will have an important impact on re-
moving the drunken driver from the 
road. This it intends to achieve by stric-
ter law enforcement resulting in more 
arrests for DUIL, by providing meaning-
ful education and treatment programs, 
and by reducing the number of cases 
requesting appeal to a jury trial, particu-
larly in the 6 man jury sessions of the 
district courts. This might result in an 
expansion of the limited appellate juris-
diction which exists over misdemeanors 
in the district courts to include the trial 
of more felony cases as well. There is 
also the possibility that the law will help 
in the early identification of problem 
drinkers who drive, and result in greater 
long-range efforts to divert the alcoholic 
offender from the criminal justice sys-
tem. For the present, however, DUIL 
remains a criminal offense. 

Section 24 D and E is basically a legis-
lative remedy which emphasizes re-
education and rehabilitation of the 
drunken driver. Its goals are worth-
while, but the future financial costs are 
unclear, and certain procedures such as 
the hearings for license reinstatement 

appear unduly cumbersome and 
bureaucratic. Also, efforts must be made 
to insure that those in need of alcohol 
rehabilitation receive such treatment, 
instead of those interested only in early 
license reinstatement. 

Chapter 647 of 1974 is an example of 
how the legislature can grant greater 
statutory sentencing discretion to the 
judiciary. This approach appears ur-
gently needed in the case of the DUIL 
offender where dispositional flexibility 
is lacking. The success of the statute de-
pends on the coordinated efforts of the 
judicial and executive agencies of gov-
erninent, as well as on those in the pri-
vate s·ector concerned about the drunken 
driver. Immediate planning for its im-
p lemen ta tion by all those involved 
would be a wise next step. 
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sachusetts never recognized unsolem-
nized marriages as valid. In the absence 
of court records or other materials indic-
ative of enforcement of our inference, 
we have proved nothing. By widening 
our research, ambiguity creeps in to 
spoil the consistency our logic imposes 
on history. In the Massachusetts Ar-
chives of the State House, for example, 
dated October 14, 1697, there is pre-
served an order by the Governor and 
Council for Benjamin Allen and Hope-
still Leonard of Rehoboth to be retried 
for having become parents sooner than 
six months from the publishment of 
banns. They alleged a New Hampshire 
marriage, clearly outside the require-
ments of statute that parties be married 
by their local justice or minister, a viola-
tion on which the jury was instructed in 
terms that "no Justice of the Peace of 
New Hampshire might officiate" at a 
marriage between Massachusetts resi-
dents. 40 The following dialogue is from 
a 1765 trial reported by Quincy: 

Mr. Gridley: ... Cohabitation and 
universal Report have always been 
deemed sufficient Evidence (of mar-
riage), and I never in the Course of 
my Practice heard it denied before. 
Chief Justice: Have you no Au-
thorities, Gentlemen? 
Mr. Gridley: There is no Authority 
that the Sun shines. 
Mr. Auchmuty: But there is Evi-
dence. 
Chief Justice: How do Quakers ever 
prove Marriage except by report.? 
Mr. Auchmuty answered, Favour 
was shown them. 
Mr. Gridley: There shall be no bas-
tardizing Issue after Death, is a 
Maxim of the Law ... 
Justice Lynde: I can't think a Certifi-
cate alone is Evidence, or the best-
that is greater which Mr. Gridley 
mentioned. Persons present at the 
Marriage can only prove the identical 
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Persons. Universal Report is, in my 
Opinion, sufficient Evidence, cor-
roborated with other Circumstances, 
of the Marriage. 
Chief Justice: From Thomas and 
Frances Banister living in Old and 
New England as Man and Wife, I 
think it may well be inferred they 
were so. I am sorry for Want of Au-
thorities, and that this Point was not 
left to the Court as well as the Rest; for 
it is not properly a Matter of Fact. 41 

In preambles to legislation such as,. 
"Whereas the order for the recording of 
deaths, births and marriages is very use-
ful and necessary and yet it has been in 
many places very neglected ... " 42 or, 
"An Act for the Better Preventing of 
Clandestine Marriages"43 as amplified 
by express fines and criminal penalties44 

one hears notes dissonant with consis-
tent conformity to statutory require-
ments. 

The inference that Massachusetts tol-
erated legally imperfect marriages is 
probably more in tune with history, just 
as the inference flawed marriages were 
void is marching to the beat of inexora-
ble logic. "No doubt, a statute may take 
away a common-law right," the 1877 
Supreme Court said, "but there is al-
ways a presumption that the legislature 
has no such intention, unless it be 
plainly expressed. A statute may declare 
that no marriages shall be valid unless 
they are solemnized in a prescribed 
manner; but such an enactment is a very 
different thing from a law requiring all 
marriages to be entered into in the pres-
ence of a magistrate or clergyman, or 
that it be preceded by a license, or publi-
cation of banns, or be attested by wit-
nesses ... " 45 

The Supreme Court suggested (literal-
ly, in dictum) that Milford was no longer 
law in Massachusetts in 1877,46 and we 
who still follow its rule must question, if 
history before 1810 does not affirm Mil-
ford, has case-law or legislative action 
(or inaction) since had any affirmative 
effect so as to ratify the rule? 

The Revised Statutes of 1836 beam 
light. The Commissioners placed refer-
ence cases in the margin beside statutes 
"(w)henever the Revised Statutes ... 
adopted, modified or controlled the ad-
judications of the Supreme Judicial 
Court ... " 47 Milford is cited only once, 
in the "Marriage" chapter, under a mar-
gin comment, "Certain marriages valid 
though irregularly solemnized,"48 and 
beside a statute which reads 

28 

No marriage solemnized before any 
person professing to be a justice of 

the peace, or a minister of the gospel, 
shall be deemed or adjudged to be 
void, nor shall the validity thereof be 
in any way affected, on account of 
any want of jurisdiction or authority 
of such supposed justice or minis-
ter ... 49 

The "Divorce" chapter does not mar-
ginate Milford, and only two grounds for 
annulment are specified - for incestu-
ous marriages and marriage of minors 
who "separate during such nonage."50 

These "may be declared void by sen-
tence of nullity" while "the validity of 
any marriage" may be affirmed under 
another section. 51 This codification, 
four years in the making, leads to a logi-
cal conclusion that the Legislature chose 
not to avoid unsolemnized marriage or 
adopt the Milford rule. 

Leaving the Revised Statutes and 
marginalia the court in Commonwealth v. 
Munson turned to the Report of the 
Commissioners who codified the stat-
utes. One must admire the dexterity of a 
court when, in the midst of a lengthy 
legislative history, it skirts 1836 law en-
tirely and goes to the report for a state-
ment that vows "formally and solemnly 
given in the presence of one who is act-
ing as a justice or minister, and who is 
honestly believed to be such,. . . (fur-
nish) all the security against fraud and 
surprise, which the law was designed to 
provide for ."52 

Even if adopted as part of the Revised 
Statutes (which it was not), this Report 
is as silent as the statutes on avoiding 
unsolemnized marriage. Rather, the 
judiciary stood required to recognize yet 
another variant of unsolemnized mar-
riage. 

May our missing jurisdiction come 
into being by reliance of the judiciary 
combined with legislative acquies-
cence? Though a poor substitute for the 
political process, this jerky 
assumption-and-acquiescence means of 
making law has contributed to Mas-
sachusetts divorce law before. Accord-
ing to Reddington v. Reddington53 "(a)fter 
the statutes of this Commonwealth pro-
vided for judicial divorces, this court as-
sumed, and the Legislature has long ac-
quiesced in the assumption, that the 
doctrine of recrimination, though not 
mentioned in the statutes, had been 
adopted by implication ... " (citations 
omitted) 

There are, of course, implications and 
there are implications. The state interest 
in preserving marriage and doctrines 
like recrimination, long applied by 
ecclesiastical courts, especially taken in 

combination with the directory jurisdic-
tion incorporating ecclesiastical proce-
dure where proceedings are not "spe-
cially prescribed", form an overpower-
ing implication of adoption. A new 
ground for annulment fails of these 
characteristics and is a subsequently 
weaker implication. 

If one wishes to cast about for infer-
ences, what inference is to be drawn 
from: 

Marriage may be proved by evidence 
of an admission thereof by an ad-
verse party, by evidence of general 
repute or of cohabitation of the par-
ties as married persons, or of any 
other fact from which it may be infer-
red. 54 

This statute, which drew a blank in 
Munson, 55 was almost identically 
enacted in Ohio with an inference 
drawn from this by the Ohio Supreme 
Court that the Legislature had validated 
common-law marriage. 56 

Ultimately, neither history, nor legis-
lation, has given the courts an unam-
biguous reason to annul de facto mar-
riages for want of their solemnization. 
Although in Thayer v. Thayer, a divorce 
case, the court stated, "The rules which 
govern human conduct, and which are 
known to common observation and ex-
perience, are to be applied in these 
cases, as in all other investigations of 
fact,"57 Massachusetts courts limit in-
vestigation into the fact of marriage once 
the lack of solemnization is alleged and 
proved. The Milford rule of avoidance 
for want of solemnization is today, by 
common observation and experience, 
the escape clause from marriage for ir-
responsible persons. First applied to 
avoid a marriage of some twenty years' 
standing, bastardizing at least six chil-
dren at a stroke, the Milford rule was 
ironically promulgated to prevent 
"fraud" and "surprise."58 No fraud, 
however, was alleged inMilford, and the 
surprise was the court's own. In com-
mon with most articles of faith, the Mil-
! ord decision aged into dogma and did 
not start that way. The very justice who 
sat as trial judge in Milford, as if by way 
of repentance, but certainly also dem-
onstrating for us Milford's significance 
in its own time, allowed the vital mar-
riage involved in another action for set-
tlement of a pauper to be proved by 
cohabitation and general reputation 59 -

this before statute making such evi-
dence competent. The Commissioners 
of the Revised Statutes of 1836 adopted 
only the liberalizing dictum of Milford. 
The lawyer's reverence for what is old 



and his professional need for the pre-
dictable wedded him to Milford without 
legislative benediction. But while they 
are sleeping one cannot help but notice 
that the jurisdiction is a blanket too 
small for the bed. And on that titillating 
scene our camera does a slow fade. 
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decision on the mandatory bargaining 
issue in Drapery Mfg. Co. 72 The Court 
found that the employer's unilateral de-
cision to terminate a portion of its opera-
tions which involved a major capital in-
vestment was totally a managerial mat-
ter. 73 In Weltronic Co. 74 , the employer 
had unilaterally decided to move the 
central wiring and electronic assembly 
work from one plant to another. The 
move affected unit employees who had 
already been laid off in the original 
plant. Surprisingly this time the Court 
of Appeals for the 6th Circuit enforced 
the Board's order, and it found the deci-
sion to be a subject of mandatory collec-
tive bargaining. 75 

In 1971, the Board in a devastating 
retreat from its prior cases handed down 
a decision in General Motors Corp. 76 

which in effect removed partial sale de-
cisions from the area of mandatory col-
lective bargaining. In that case the 
employer unilaterally decided to sell all 
its personal property at one location and 
to sub-lease the premises to the buyer 
and to grant the buyer a franchise as 
well. The sale at the location resulted in a 
loss of unit jobs. The Board in adopting a 
strong managerial position relied on 
Stewart's concurring opinion in Fi-
breboard11 which it had not accepted up 
until that time. Moreover, the Board 
misplaced the emphasis of its prior deci-
sions which stressed the elimination of 
unit jobs, and it distinguished this case 
because it was a sale as opposed to other 
transactions such as sub-contracting. It 
is strongly suggested that the whole 
thrust of the Board's argument for 
decision-bargaining up until the Gen-
eral Motors case was upon unit job 
elimination itself and not upon the 
manner in which the jobs were elimi-
nated. Prior cases decided by the Board 
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indicate that partial sales should in fact 
come under the rule of mandatory 
decision-bargaining. In Ilfield Hardware 
and Furniture Co. 78 , the employer unilat-
erally decided to sell a portion of its op-
erations resulting in the loss of unit jobs. 
Although the union had knowledge of 
the employer's intentions beforehand, 
the Board stated that there was a techni-
cal violation of mandatory collective 
bargaining. 79 In Fruehauf Trailer Co. 80, 
the· employer decided to sell one of its 
plants, but before the sale was finalized 
the union was contacted. 81 Because the 
union had waived its rights in the case~ 
the Board held that the employer had 
fulfilled his statutory duty to bargain 
concerning the sale. The Court of Ap-
peals for the District of Columbia Circuit 
in the General Mo.tors case, denied the 
union's petition for review. 82 The Court 
once again based its judgement on 
Stewart's concurring opinion in Fibre-
board. It reiterated that a decision which 
is fundamental to the direction of the 
enterprise is completely a managerial af-
fair. 83 

The last significant case decided by 
the Board before the one under consid-
eration in this article was Summit Tooling 
Co. 84 The employer in that case unilat-
erally decided to partially terminate its 
operations which resulted in the loss of 
unit jobs. The Board in continuing its 
new misguided line of reasoning found 
that the employer's decision to partially 
terminate its operations was not a sub-
ject of mandatory collective bargaining. 
In addition to applying Stewart's con -
curring opinion in Fibreboard it also de-
parted from its prior decisions by con-
tending that there was a total termina-
tion of a segment of the business85 , i.e. 
the company was no longer in the man-
ufacturing of tools business and there-
fore there was no duty to decision bar-
gain upon complete termination under 
Darlington. 86 Unfortunately, the Board 
again retreated from its own well-
reasoned cases without even passing 
mention of the fact. For example, in 
American Mfg. Co.87, the employer had 
taken himself completely out of the 
trucking business and in Carmichael 
Floor Covering Co. 88, the employer had 
taken himself completely out of the floor 
installation business. In both these 
cases, the Board had found that the 
employer was required to decision bar-
gain with the union. 

It is suggested that although the Board 
has obviously shifted its direction to-
wards a more favorable management 
position on the issue under considera-
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tion, it has not up until Kingwood Mining 
been so completely contrary to the Su-
preme Court's decision in Fibreboard. 
Kingwood Mining fits almost exactly into 
the Fibreboard template, i.e. "the re-
placement of employees in the existing 
bargaining unit with those of an inde-
pendent contractor to do the same work 
under similar conditions of employ-
ment."89 The employees of the 
Kingwood Mining Company were re-
placed by the employees of an indepen-
dent contractor who performed the same 
mining operation in the same area 
under similar conditions. 

Despite the elimination of unit jobs, 
the Board today would find no duty on 
the part of the employer to decision-
bargain with respect to the partial sale of 
a business, the partial termination of a 
business, the relocation of a business or 
the sub-contracting of part of a busi-
ness. It appears as though the Board has 
restored vigor to the employer's tradi-
tional defense for unilateral decision-
making in the areas under discussion, 
i.e. management's rights. In an age of 
greater participatory democracy one 
might well look for extensions of this 
antiquated doctrine of management's 
rights to determine whether the Board 
has fallen prey to that creeping 
phenomenon known as the industry-
oriented agency, where the regulators 
are dominated by the industries they are 
supposed to regulate. 
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Charden St., Boston. Serving the world's 
finest roast beef sandwich. Just two 
blocks from Suffolk Law School. 

ANN'S SUB SHOP - 116 
Cambridge St. "The Best For The 
Least.'' 

STATIONERS 

HOBBS & 
WARREN Inc. 

Attorneys' Stationers 
80 Summer St., Boston, Ma. 02110 

542-794 7 542-7948 

BANKS 

0111e 
SAVINGS BANK 

69 Tremont St., Boston, Mass. 02108 
410 Stuart St., Boston, Mass. 02116 

One Washington Mall, Boston, Mass. 02108 
723-1600 

All deposits insured in full. 
Member of FDIC and Deposit Insurance Fund of Mass. 

ROOMMATES 

MATCHING ROOMMATES, INC. -
Cut Your Living Expenses by Sharing 
An Apartment with an Established 
Apartment Dweller or by taking in a 
Roommate. Call 734-6469 or 734-2264 
or write MATCHING ROOMMATES, INC. 
251 HARVARD STREET (Coolidge Corner) BROOKLINE, 

MASS.02146 

Member of Mass. St. Chamber of Commerce, Greater Boston 
Chamber of Commerce & Brookline Chamber of Commerce. 

8 Years Serving the Public 

SANDWICH SHOPS 

J&R'S DELI - Located at 16 Derne 
Street. (Corner of Derne and Temple, 
opposite Suffolk U.) 

FREE BEVERAGE 
With this coupon and purchase 
of any sandwich or plate. 

INVFSTMENT 

American Gold 
Exchange 

RARE COINS 
INVESTMENT COUNSELING 
Professional Numismatists 
Brokers for gold and silver bullion 
Certified Appraisals 
Send for your free copy of the 
informative brochure that "Takes 
the Guesswork Out of Coin Investment.'' 

44 Bromfit•ld St., Boston, Ma. 02108 
Suih• 205 • 617-482-2524 



Suffolk Bookstore 
LAW BOOKS 

NEW AND USED CASEBOOKS 
HORNBOOKS AND GILBERTS 

BOUGHT AND SOLD 

SMITH LAW REVIEWS 
NUTSHELL SERIES 

DICTIONARIES 
SUPPLEMENTS - REFERENCE BOOKS 

PERSONALIZED PLAQUES - PAPERWEIGHTS 

GIFT ITEMS 

SUFFOLK LAW SCHOOL CHAIRS 

AND 

CLASS RINGS 

Suffolk University Bookstore 
41 TEMPLE STREET - BOSTON, MASS. 02114 

TELEPHONE (617) 227-4085 

SUFFOLK UNIVERSITY LAW SCHOOL 
41 Temple Street 
Boston, Massachusetts 02114 

Non-Profit Organization 
U.S. POSTAGE 

PAID 
PERMIT NO. 56861 

BOSTON, MASS. 
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