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DOCUMENT AUTOMATION SOFTWARE:
SOLVING THE DICHOTOMY BETWEEN

MEETING ATTORNEYS' FINANCIAL NEEDS AND
ETHICAL OBLIGATIONS

A windmill is a device of ancient origin that taps the ener-
gy of the wind by means of sails mounted on a rotating
shaft. It translates energy that is often abundantly present
all around us into a form that can be harnessed for human
purposes, like pumping water, cutting wood, and grinding
grain .... Even if we can't directly exploit the abundance
of hot air that blows around law offices with little desktops
windmills, there is a continuous flow of information and
knowledge that can be harnessed. Lawyers and other legal
professionals are constantly acquiring and dispensing
knowledge. Without proper management, much of this
knowledge flows away without performing useful work.
New technologies provide ways to enable knowledge gath-
ered for one purpose to do intellectual labor in collateral
projects .... We can use information technology to cap-
ture intellectual energy before it dissipates; bottle it up, as
it were; and redeploy that energy in later contexts when it
can do some good. These knowledge [windmills] can gath-
er energy in slow times that can help meet demand in
boom periods- that is, capture potential energy.1

I. INTRODUCTION

Outsourcing work is not new in the United States as it has been
around since the late 1980s.2 Outsourcing legal work had already been
around for more than a decade when Dallas-based litigation firm, Bickel &

I MARC LAURITSEN, THE LAWYERS GUIDE TO WORKING SMARTER WITH KNOWLEDGE

TOOLS 13-14 (2010).
2 See Michael G. Owen, Legal Outsourcing to India: The Demise of New Lawyers and Jun-

ior Associates, 21 PAC. MCGEORGE GLOBAL BUS. & DEV. L.J. 175, 181 (2008) (discussing start
of outsourcing in United States); see also Ashok Deo Bardhan & Cynthia A. Kroll, The New
Wave of Outsourcing, UNIV. OF CAL. BERKLEY FISHER CTR. FOR REAL ESTATE AND URBAN
ECON., 1 (2003), http://www.haas.berkeley.edu/news/Research Report Fall 2003.pdf (discuss-
ing how outsourcing of manufacturing jobs became mainstream in late 1980s).
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Brewer, began outsourcing legal work to Hyderabad, India in 1995.'
Gradually, larger companies such as General Electric ("GE") and Microsoft
began outsourcing their work to places like India.4 The economic down-
turn in America combined with the effects of globalization, client demand
for lower costs, and the lure of increased profits using high skilled cheaper
labor, has led the practice of legal outsourcing to grow much faster than
when it started in 1995.5 The practice of legal outsourcing has been con-
fronted with a great deal of resistance.6 Part II of this note will examine
federal and state laws, as well as ethical rules established by the American
Bar Association ("ABA") and the North Carolina state bar association
which attempt to address the practice of legal outsourcing. Part III will

3 See Owen, supra note 2, at 181 (noting outsourcing began with firm Bickel & Brewer who
were looking to simplify case management system); see also Daniel Brook, Are Your Lawyers in
New York or New Delhi?, LEGAL AFFAIRs, (May/June 2005) available at
http://legalaffairs.org/issues/May-June-2005/scene brook mayjun05.msp (noting Bickel &
Brewer needed to find efficient ways to handle millions of pieces of information).

4 See Owen, supra note 2, at 181 (discussing GE's outsourcing work to India). GE expanded
an existing branch in India to handle legal compliance and research for its subdivisions GE Plas-
tics and GE Consume Finance. Ild.; see also Brook, supra note 3 (discussing how General Elec-
tric began outsourcing legal work to India for two of its subdivisions); Helen Coster, Briefed in
Bangalore, THE AMERICAN LAWYER (Nov. 1, 2004) http://www.quislex.com/files/OurClients
inAmericanLawyer.pdf (discussing how Microsoft began outsourcing to India to prepare patent
applications).

5 See Thomas W. France, Seeing Beyond The Cycle: Understanding the Long- and Short-
Term Effects of the Economic Downturn, 2009 WL 1614250, at * 2 (Apr. 2009) (stating how eco-
nomic downturn will accelerate globalization). The economic downturn in America, along with
globalization, is causing law firms of all sizes to contract more work overseas because of the in-
tense competition for deals in the United States. Id.; see Marcia Pennington Shannon, Best Prac-
tices for Managing People, 37 No. 6 LAW PRAC. 56, 57 (2011) (cutting costs is necessary for
firms in order to meet client demand); K. William Gibson, Outsourcing Legal Services Abroad,
LAW PRACTICE (July/August 2008), available at
http://www.americanbar.org/publications/law practice home/law practice archive/lpm magazin
e articles v34 is5 pg47.html (outsourcing grew as result of client demand for cutting costs);
Owen, supra note 2, at 176-77 (providing prices charged for Indian legal services). Prices for
low skilled legal work can vary from ten dollars to twenty-five dollars an hour to twenty-five dol-

lars to ninety dollars an hour for high-end work. Ild. at 176-77. Between 2005 and 2007 the
number of offshore legal services companies grew from twenty to one-hundred. Id. at 181; see
also Ken Wollins, Outsourcing Legal Services Overseas: Choosing the Solution That's Best for
You, 17 A.B.A. Bus. L. TODAY 2 (Nov.-Dec. 2007) (discussing growth of legal outsourcing mar-
ket). Forrester Research, a research group, projects that nearly eighty-thousand U.S. legal jobs
will be filled offshore by 2015 to create a four-billion dollar market. Ild.; see Dan Slater, Another
View: In Praise of Law Firm Layoffs, N.Y. TiMES, (July 1, 2009), available at
http://dealbook.blogs.nytimes.com/2009/07/01/another-view-in-praise-of-law- firm-layoffs (ex-
plaining how prominent N.Y.C. law firm laid off twenty percent of its lawyers). In 2008, one of
the oldest firms on Wall Street, Cadwalader, Wickersham & Taft, laid off a total of 131 lawyers.
Id.

6 See infra Part II (discussing federal and state attempts to limit legal outsourcing).
7 See infra Part II (discussing federal and state law as well as opinions regarding ethics of

legal outsourcing).
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discuss the practice of legal outsourcing itself, highlighting the type of le-
gal work that is outsourced, the advantages and disadvantages of legal out-
sourcing, and document automation software, a resource from within the
private sector that can better address the needs of lawyers.8 Part IV of this
note will address whether the federal and state laws, ABA rules, and state
bar association rules adequately address the issues related to legal outsourc-
ing.9 Ultimately, this note will illustrate that document automation soft-
ware, which comes from within the private sector, is a resource that can
and should be used by lawyers and law firms to better address their finan-
cial needs as well as their ethical obligations by allowing them to correct
the current inefficient business model into a more efficient and cost-
effective system.0

II. HISTORY

The United States Congress has attempted to regulate outsourcing
in numerous ways.1 Congress is authorized to regulate outsourcing be-
cause it possesses the power to regulate both interstate and international
commerce; however, Congress has a broader scope of regulation with for-
eign commerce. 12 Given the broad power that Congress possesses to regu-
late foreign commerce, coupled with the fact that outsourcing involves

8 See infra Part III (providing explanation of legal outsourcing and document automation

software).
9 See infra Part IV (discussing adequacy of attempts to limit legal outsourcing).
10 See Anne P. Huffman, The Legal Assistant's Role in Automated Litigation Support, in 44

AM. JUR. TRIALS 79, § 75 (2013) (explaining concept of value billing); Darryl R. Mountain, Dis-
rupting Conventional Law Firm Business Models Using Document Assembly, 15 INT'L J.L. &
INFO. TECH 170, 176 (2007), available at
http://www.kentlaw.edu/faculty/rstaudt/classes/j usticetech fa112010/darryl%20mountain%20docu
ment%20assemblyl70.pdf (explaining how current law firm model is inefficient).

11 See Sejal Patel, Is Legal Outsourcing Up to The Bar? A Reevaluation of Current Legal
Outsourcing Legislation, 35 J. LEGAL PROF. 81, 89-90 (2010) (evaluating federal attempts to reg-
ulate legal outsourcing); Lee A. Patterson, III, Outsourcing of Legal Services: A Brief Survey of
the Practice and the Minimal Impact of Protectionist Legislation, 7 RICH. J. GLOBAL L. & Bus.
177, 197 (2008) (pointing to Congress's numerous attempts to regulate outsourcing).

12 See U.S. CONST. art. I, § 8, cl. 3 (establishing Congress's commerce clause power). The
United States Constitution gives Congress the power to regulate foreign commerce, interstate
commerce, and commerce of the Indian tribes. ld. The Constitution states that Congress shall
have the power "[t]o regulate Commerce with foreign Nations, and among the several States, and
with the Indian Tribes . l..." Id.; see also THE FEDERALIST No. 42, at 187 (James Madison) (Jim
Manis ed., 2014), available at http://www2.hn.psu.edu/faculty/jmanis/poldocs/fed-papers.pdf
(affirming powers of "General Government"). Madison stated that the General Government has
powers to regulate the intercourse with foreign nations, which was an essential aspect of the fed-
eral administration. THE FEDERALIST No. 42, supra, at 187 (James Madison); see also Gibbons
v. Ogden, 22 U.S. 1, 228-29 (1824) (discussing how Congress has exclusive power to legislate
commerce with other nations).
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work being transferred from the U.S. to other countries and vice versa, the
federal government should be able to legislate on legal outsourcing with
ease.13 Federal attempts to limit legal outsourcing have ranged from bans
or severe restrictions on the performance of federal contract work overseas
to having government contractors employ their workers domestically or
fulfill some domestic requirement. 14 Furthermore, when Congress has tried
to address legal outsourcing it has done so at the periphery with legislation
that tries to provide a back-door solution to the problems.15 Despite Con-
gress's absolute power with regard to the Foreign Commerce Clause, fed-
eral legislation has not addressed private outsourcing because it would
most likely violate some international agreement that the United States is
bound by. 16

13 See California Bankers Ass'n v. Shultz, 416 U.S. 21, 46 (1974) (holding Congress's plena-

ry authority over foreign commerce "is not open to dispute"); see also Buttfield v. Stranahan, 192
U.S. 470, 492-93 (1904) (affirming "complete power of Congress over foreign commerce");
United States v. Clark, 435 F.3d 1100, 1113 (9th Cir. 2006) (asserting that Supreme Court has
never struck down federal law as exceeding Foreign Commerce power); Patel, supra note 11, at
90 (recognizing Congress's ability to legislate on outsourcing issues).

14 See Mark B. Baker, "The Technology Dog Ate My Job": The Dog-Eat-Dog World of Off-
shore Labor Outsourcing, 16 FLA. J. INT'L L. 807, 835 (2004) (asserting corporations are not go-
ing to be stopped from outsourcing by federal legislation); Beverley Earle et al., A Finger In The
Dike? An Examination Of The Efficacy Of State and Federal Attempts To Use Law To Stem Out-
sourcing, 28 Nw. J. INT'L L. & Bus. 89, 100-01 (2007) (summarizing outright federal bans on
legal outsourcing); Shannon Klinger & M. Lynn Sykes, Legislation That Bans Or Severely Re-
stricts Outsourcing Raises Serious Policy Questions, May Violate The U.S. Constitution, and
Risks Jeopardizing U.S. Obligations Under International Trade Agreements, 9 No. 1 ELEc.
BANKING L. & COM. REP. 1, (2004) (questioning various federal attempts to limit outsourcing).
Corporations outsource because of the financial rewards along with the necessity for the entity to
compete in the world marketplace and federal legislation simply does not address this. See Baker,
supra.

15 See Patel, supra note 11, at 89 (pointing to failure of federal legislation to address out-
sourcing directly). For example, legislation will target the job loss issue resulting from outsourc-
ing by using indirect immigration control and teaching workers who are out of jobs new skills.
Id.; see also Baker, supra note 14, at 828-29 (stating immigration legislation has been used to
target outsourcing issue but is ineffective).

16 See Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994) (codi-

fied at 19 U.S.C. §§ 3501, 3511-13, 3521-24, 3531-39, 3551-56, 3571-72, 3581, 3591-92, 3601-
02, 3611, 3621-24 (2012)) (providing for liberalization of world trade and allowing members to
negotiate international terms of competition); see also WORLD TRADE ORGANIZATION, Govern-
ment Procurement: Opening up for Competition, (2014), available at http://www.wto.org/english
/thewto e/whatis e/tif e/agrml0 e.htm#govt (stating Agreement on Government Procurement
("GPA") attempted to liberalize discriminatory state and federal provisions). The original GPA
signed during the Tokyo Round was intended to open up as much domestic business as possible
to international competition. ld. The GPA was also "designed to make laws, regulations, proce-
dures and practices regarding government procurement more transparent and to ensure they do
not protect domestic products or suppliers, or discriminate against foreign products or suppliers."
ld. The Uruguay Round reflects the present agreements and commitments, which took effect on
January 1, 1996. ld. The renegotiated GPA reinforces the rules guaranteeing fair and non-
discriminatory conditions of international competition. ld.; see also Jennifer L. Dauer, A Sum-
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The Thomas-Voinovich Amendment is one example of federal leg-
islation that restricts the offshoring of government contracts.1 7 U.S. Sena-
tors Craig Thomas of Wyoming and George Voinovich of Ohio proposed
the Thomas-Voinovich Amendment in 2004.18 The Amendment was a part
of the 2004 Omnibus Spending Bill signed by President Bush that was in-
tended to limit the offshoring of government contracts.19 The scope of the
amendment is limited to jobs associated with the U.S. Department of
Treasury and the U.S. Department of Transportation, which means that it
does not address the issue of private contracts and is completely irrelevant
to legal outsourcing in particular.20  Although the amendment's scope is
limited, in 2004 Senator Christopher Dodd of Connecticut proposed the
Dodd Amendment, which attempted to expand the scope of the Thomas-
Voinovich Amendment.21 The Dodd Amendment was eventually dropped,
but it stands as evidence of Congress's attempt to limit outsourcing.22 The

mary of Issues Raised in "Offshoring" Legislation, 40 PROCUREMENT LAW. 10, 12 (2005) (ex-
plaining how offshoring legislation is likely to violate international agreements); James Emilcar,
Note, A Proposal to Prevent Offshoring: An Analysis of the Latest Anti-Offshoring Proposals, 11
J. INT'L Bus. & L. 205, 219 (2012) (criticizing federal legislation that deals with offshoring as
violating trade agreements). The United States may be violating the Uruguay Round Agreements
and the GPA with outsourcing legislation. Emilcar, supra, at 219-20.

17 See Baker, supra note 14, at 834 (discussing Thomas -Voinovich Amendment).
18 See Baker, supra note 14, at 834 (pointing to how Thomas-Voinovich Amendment re-

stricts offshoring of government contracts).
19 See Consolidated Appropriations Act of 2004, Pub. L. No. 108-199, § 647, 118 Stat. 362

(2004); see also Wilson P. Dizard III, New Law Limits Offshoring of A-76 Work, GCN NEWS

(Jan. 29, 2004), http://gcn.com/articles/2004/01/29/new-law-limits-offshoring-of-a76-work.aspx
(explaining Thomas-Voinovich Amendment bars companies from shifting federal work to other
countries). The Thomas-Voinovich Amendment states:

An activity or function of an executive agency that is converted to contractor perfor-
mance under Office of Management and Budget Circular A-76 may not be performed
by the contractor at a location outside the United States except to the extent that such
activity or function was previously performed by government employees outside the
United States.

Consolidated Appropriations Act § 647(d).
20 See Baker, supra note 14, at 834 (highlighting scope of Thomas-Voinovich Amendment);

see also Earle, supra note 14, at 101 (arguing scope of Thomas-Voinovich Amendment is lim-
ited).

21 See Patterson, supra note 11, at 200-01 (indicating that Dodd Amendment tried to expand

Thomas-Voinovich Amendment); see also NATIONAL FOUNDATION FOR AMERICAN POLICY,

Anti-Outsourcing Efforts Down But Not Out, NFAP POLICY BRIEF 1, 8 (April 2007), available at
http://www.nfap.com/pdf/04070utsourcingBrief.pdf (describing Dodd Amendment's attempt to
expand Thomas-Voinovich Amendment). The Dodd Amendment would have expanded and also
made permanent the Thomas-Voinovich Amendment, but it was later dropped in conference be-
tween the House and Senate. Ild.

22 See NATIONAL FOUNDATION FOR AMERICAN POLICY, supra note 21, at 8 (stating Dodd
Amendment was intended to limit outsourcing).
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language of the Thomas-Voinovich Amendment indicates that it would vio-
late the GPA, to which the United States is a party.2' The amendment not
only directly violates the GPA, but it also has instigated criticism from In-
dia's leaders, whom the amendment greatly affects.24

Unlike the Thomas-Voinovich Amendment, Congress has indirect-
ly addressed outsourcing by regulating immigration.25 Congress's rationale
was that focusing on immigration reform could theoretically be as effective
as targeting legislation against outsourcing because jobs are going to the

26same groups of people and thus harming the same sectors. To implement
this idea, in 2003, Congress changed the cap of Hi-B visas, which are spe-
cialty occupation visas issued to foreign hi-tech workers, from 195,000 to
65,000 and this cap still stands today.2  The purpose of the statutory
change was to address the exact problem highlighted by Dan Stien, the ex-
ecutive director of FAIR, and specifically to make sure that more jobs went
to Americans.28 The issue, however, with this type of legislation is that be-

23 See Shannon Klinger & M. Lynn Sykes, Exporting the Law: A Legal Analysis of State and

Federal Outsourcing Legislation, THE NAT'L FOUND. FOR AM. POLICY, 2 (Apr. 2004) available
at http://www.nfap.com/researchactivities/studies/NFAPStudyExportingLaw 0404.pdf (suggest-
ing Thomas-Voinovich Amendment may violate GPA). According to the study, the Thomas-
Voinovich Amendment may violate the GPA because the GPA prohibits member countries from
treating domestic firms less favorably based on the country in which the good or service was pro-
duced. Id. Furthermore, the amendment may also violate the GPA because it fails to comply
with the GPA's non-discrimination and national treatment principles. Id.

24 See Baker, supra note 14, at 835 (citing criticism against Thomas-Voinovich Amend-
ment). from India's Minister of Information Technology). Arun Shourie, the Indian Minister of
Information Technology, expressed how the U.S.'s legislation would endanger the revival of the
Doha round in Cancun and that it is nothing short of hypocritical. Id. All nations experience the
negative effects of globalization; however, while the United States benefits from free trade, it also
wants to limit the benefits that other countries, such as India, may receive. Id.

25 See Baker, supra note 14, at 828-29 (criticizing immigration regulation for failing to pre-
vent jobs from going overseas). The change in the Hi-B visa cap, which limits the number of
immigrants who are allowed to enter the U.S., does not itself prevent jobs from going overseas,
but rather tries to limit the number of people who can come from overseas to take U.S. jobs do-
mestically. Id.

26 See Baker, supra note 14, at 829. (suggesting that theoretically change in Hi-B visa cap
can address outsourcing issue). Dan Stein, the Executive Director of Federation for American
Immigration Reform ("FAIR"), stated that the issue is American jobs are outsourced to cheaper
labor, and the corollary to the exportation of jobs is the importation of lower-wage workers to do
the jobs that remain in the country. Id.

27 See Baker, supra note 14, at 829 (explaining change to Hi-B visa cap). The Hi-B visa is

for individuals who are employed in specialized fields that require theoretical or technical exper-
tise. See H1-B Fiscal Year (FY) 2014 Cap Season, U.S. CITIZENSHIP AND IMMIGRATION SERVS,

http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f6l4l76543f6dla/?vgnextoi
d=4b7cddld5fd3721OVgnVCMOOOOO082ca6OaRCRD&vgnextchannel=73566811264a321OVgn
VCMOOOOOb92ca6OaRCRD (last visited March 29, 2014) (listing qualifications for Hi-B visa
and its current cap).

28 See id. (explaining rationale for lower Hi-B visa cap). But see Robert B. Reich, High-
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cause jobs are directly going offshore, there is less of a necessity for work-
ers to come to the U.S., which means that immigration reform does not ac-
tually address the loss of American jobs.29 In particular, this kind of immi-
gration reform does not focus on American jobs lost to legal outsourcing
because the work is sent abroad while workers do not actually travel to the
U.S. to perform the work. °

The Trade Adjustment Assistance Program ("TAA Program") is an
even more indirect approach at addressing legal outsourcing than the Hi-B
visa cap change.3 1 The TAA Program is a Federal program that assists
U.S. workers who have lost or may lose their jobs as a result of foreign
trade.3 2 The program tries to provide workers who have been adversely af-
fected by foreign trade obtain skills, credentials, and resources, and pro-
vides support necessary to become reemployed.3 3 Individuals who qualify
must first file a petition with the U.S. Department of Labor.3 4 The Depart-
ment of Labor then initiates an investigation to determine whether the cir-
cumstances of the layoff meet the eligibility requirement established in the
Trade Act of 1974.15 Once the Department of Justice finds an individual

Tech Jobs Are Going Abroad! But That's Okay, WASH. POST, Nov. 2, 2003, available at
http://prospect.org/article/high-tech-jobs-are-going-abroad-thats-okay (arguing that immigration
policy will not protect American jobs). Robert B. Reich, who served as Secretary of Labor dur-
ing President Clinton's first term, states that "it makes no sense for us to try to protect or preserve
high-tech jobs in America or block efforts by American companies to outsource. Our economic
future is wedded to technological change, and most of the jobs of the future are still ours to in-
vent." Id. Furthermore, immigration regulation may not be the solution because workers are ac-
tually moving back to places like India rather than coming to America. See Baker, supra note 14,
at 829.

29 See Bob Bellinger, Outsourcing Causes Jitters: Is My Job Next?, EE TIMES, (Aug. 20,

2003), available at http://www.eetimes.com/story/OEG20030827S0014 (last visited Nov. 17,
2012) (explaining how total number of Indians granted Hi-B visas fell from 2001 to 2003);
Baker, supra note 14, at 830 (suggesting there is less need for workers to come into the U.S.).

30 See Baker, supra note 14, at 830 (stating how legislation targeting immigration may be

ineffective at targeting outsourcing).
31 See Baker, supra note 14, at 831-32 (explaining TAA Program); see also THE DEP'T OF

LABOR, The Trade Adjustment Assistance Program: Getting Back to Work After a Trade Related
Layoff http://www.doleta.gov/tradeact/pdf/2011 brochure.pdf (last visited Nov. 17, 2012) (ex-
plaining eligibility requirements and goals of TAA Program).

32 See THE DEPARTMENT OF LABOR, supra note 31, at 2 (elaborating on TAA Program).
33 See id. (stating objective of TAA program).
34 See id. at 2 (explaining qualification criteria for TAA Program). A petition may be filed

by three or more workers in the same firm or subdivision, the workers' employer, a union official
or other duly authorized representative of such workers, or American Job Center operators or
partners (including state workforce agencies and dislocated worker units). See id.

35 See Trade Act of 1974, 19 U.S.C. §§ 2101-2497(b) (2009); see also THE DEPARTMENT OF
LABOR, supra note 31, at 2 (providing eligibility requirements).

A group of workers may be eligible for TAA if their jobs are lost or threatened due to
trade-related circumstances as determined by the DOL investigation. These circum-
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eligible, that individual is able to receive benefits and services at a local
American Job Center.3 6 One major issue with the Trade Adjustment Assis-
tance Program is whether society as a whole has to pay for all of the work-
ers' retraining, or whether individuals should retrain themselves in an in-
creasingly global economy. 1

States have also tried to address outsourcing through various legis-
lative attempts, but unlike the federal attempts, states have been much more
aggressive to minimize or ban offshoring.38 State bills can be generalized

stances may include: [i]ncreased imports of either articles or services; [a] shift in pro-
duction to or an acquisition of services or articles from any foreign country by a work-
er's company; [a] worker's employer's loss of business from a customer with TAA-
certified workers; or [a] worker's employer is identified as trade-injured by the Interna-
tional Trade Commission (ITC).

THE DEPARTMENT OF LABOR, supra note 31, at 2.
36 See THE DEPARTMENT OF LABOR, supra note 31, at 2 (highlighting benefits and services

available for workers). If a worker is a member of a worker group certified by the Department of
Labor, then the individual can get training of up to one-hundred and thirty weeks of full-time or
part-time, and up to one-hundred and thirty weeks of wage subsidies for workers enrolled in full-
time training within twenty-six weeks of their trade-related layoff or certification, whichever is
later. ld. A worker can also get a tax credit covering seventy-two and a half percent of the work-
er's monthly premium for qualified health insurance, a wage subsidy for up to two years is avail-
able to workers age fifty or over who are reemployed at annual wages of fifty-thousand or less,
and reimbursement for job search costs outside the worker's local area, and for relocation costs
for a job outside the worker's local area are also available. ld.

37 See Baker, supra note 14, at 832-33 (questioning effectiveness of TAA Program). Re-
training programs are difficult to implement because there involve high skilled workers who have
been working in their profession for years and cannot easily learn a new profession. See id. In
addition, there is concern as to whether giving displaced workers more money is really the solu-
tion, as it would be a better investment of money to create new jobs that could utilize the workers.
See id. Critics also question whether education would really be an effective remedy because
many displaced workers are already highly educated. See id. Other critics have stated that the
idea that education is the answer for U.S. high tech workers who are laid off is a flawed argument
because someone still has to pay for that education and the possibility of the previously laid off
workers losing their job to outsourcing still exists. See Jeff Nachtigal, Educating the Outsourced:
Is it the Answer?, WASHTECH NEWS, (Mar. 8, 2004), available at
http://archive.washtech.org/news/industry/display.phpID Content=4656 (questioning whether
education is solution for displaced workers).

38 See State by State Status of Legislative Efforts to Curb Offshore Outsourcing and Visa
Abuse, WASHTECH NEWS (Feb. 28, 2005), available at
http://archive.washtech.org/news/legislative/display.php?ID Content=4653 (listing a compre-
hensive overview of state-by-state legislation); Patel, supra note 11, at 88-89 (describing evolu-
tion of state legislation). In 2003, only four states including North Carolina, Indiana, New Jersey
and Michigan had introduced outsourcing bills. See Patel, supra note 11, at 88-89. Yet, by the
end of 2004 state legislators had introduced more than two-hundred outsourcing bills in more
than forty states. See id.; see also NATIONAL FOUNDATION FOR AMERICAN POLICY, supra note

21, at 2 (commenting on number of states that had introduced outsourcing bills). Between 2005
and 2006 one-hundred and ninety bills were introduced. See NATIONAL FOUNDATION FOR
AMERICAN POLICY, supra note 21, at 4; see Baker, supra note 14, at 821 (explaining how states
have tried to also address outsourcing).
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into two categories.3 9 Some bills prevent state contract work form being
performed overseas; some require the work to be done by individuals who
are authorized to work in the U.S., and some give incentives for performing
work in the U.S.40 Although states have proposed more bills than the fed-
eral government, most bills have not passed for various reasons, including a
strong resistance against outsourcing bills from politicians in addition to
Constitutional obstacles.4 1

The most restrictive state attempts, such as Arizona's Procurement
Services bill, prohibited work from being done outside the United States
entirely.42 Arizona's Procurement Services bill required that the work be
completed in the United States and that vendors who submitted a contract
certify that the contract work was performed in the United States.4 3 If the

39 See Amar Gupta & Deth Sao, Anti-Offshoring Legislation and United States Federalism:
The Constitutionality of Federal and State Measures Against Global Outsourcing of Professional
Services, 44 TEx. INT'L L.J. 629, 635 (2009) (comparing two types of state legislation).

40 See id. at 635. State bills that restrict public contract work are under the control of the

state and limit how private entities can perform the work. Id. State restrictions vary with the
most extreme requiring the site of the contract work to be in the United States with the work
completed by an authorized U.S. worker, and less restrictive bills that require a preferential treat-
ment of U.S. goods and services and sometimes requiring vendors to disclose the location of their
sites. Id. at 635-36; see also THE NATIONAL FOUNDATION FOR AMERICAN POLICY, supra note
21, at 4-6 (examining various types of state legislation).

41 See Patel, supra note 11, at 89 (providing reasons why state bills have not passed). Some
state bills have not passed because politicians believe it restricts free trade and has an adverse
impact on the nation's foreign relations. See id. In 2004, Governor Arnold Schwarzenegger ex-
pressed his opinion against outsourcing bills when he stated, "There is a right way and a wrong
way to expand economic opportunity in California ... [t]he wrong approach is to implement
measures that restrict trade, invite retaliation or violate the United States Constitution or our for-
eign trade agreement." See Steve Lawrence, Schwarzenegger Vetoes Bills to Prevent Outsourc-
ing of Jobs, CONTRACOSTATIES.COM, (Sept. 30, 2004), available at
http://www.calchamber.com/Chamber in the news/09-30-04 outsourcing contracosta.htm;
Dauer, supra note 16, at 12 (providing Governor of Maryland's reaction to outsourcing legisla-
tion). The Governor of Maryland, in response to a House Bill, stated:

Many of the goods and services enjoyed by the citizens of Maryland were manufac-
tured in foreign countries. The services that the citizens of Maryland have come to ex-
pect, such as 24-hour, on-call information technology assistance, are made possible be-
cause of contracts outsourced to foreign countries. House Bill 183 could hinder the
ability of State agencies to procure the services that provide round-the-clock customer
assistance by utilizing the "follow- the- sun" system of service.

Dauer, supra.
42 See Ariz S.B. 1449, 47th Cong. (2005), available at

http://www.nfap.com/researchactivities/globalsourcing/legtext/ArizonaSB 1449.pdf (examining
bill proposed by Arizona).

43 See id. (discussing Arizona's Procurement Services bill). A portion of the bill provides
that a state governmental unit cannot award a contract or development assistance to a vendor,
bidder, contractor or subcontractor or an applicant for development assistance that performs the
work at a site outside of the United States. Id.
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work was ever performed overseas, then the contract was terminated for
noncompliance.44 Furthermore, not only was the contract terminated, but
the contractor was charged a penalty that was equal to the amount of state
government work that was performed outside the U.S.45  The contractor
was also prohibited for five years after the date of the termination of the
contract from entering into state contracts.46  Arizona's Procurement Ser-
vices bill was ultimately held up in various committees and did not pass;
this sort of state legislation is problematic because it encounters many con-
stitutional issues and, more importantly, does not address legal outsourcing
because it is limited in scope to public contracts.4

Another category of state attempts includes anti-outsourcing legis-
lation that is designed to give tax incentives and state subsidies to counter
outsourcing, which makes this kind of legislation broader than Arizona's
Procurement Services bill.8  State legislation that gives tax and subsidy in-
centives is much different than other legislative attempts because the scope

44 See id. (explaining how contract can terminate). The bill states, "[i]f, during the life of the
contract, the vendor, contractor, subcontractor or development assistance recipient shifts work
that is funded under the contract overseas, the state governmental unit shall terminate the contract
for noncompliance." ld.

41 See Ariz. S.B. 1449, 47th Cong. (2005), available at
http://www.nfap.com/researchactivities/globalsourcing/legtext/ArizonaSB 1449.pdf (explaining
contractor's penalty after termination of contract).

46 See id. (penalizing contractor occurs after his contract is terminated). The bill states:

In addition, the vendor.., shall incur penalties... an amount equal to the amount paid by the state
governmental unit for the percentage of work that was performed with workers outside of the
United States. Any contractor... that violates this article is not entitled to receive any state con-
tracts or development assistance for a period of five years after the date of determination of the
violation.
Id.

47 See U.S. Const. art. VI, cl. 2 (establishing federal preemption doctrine). Article VI, clause
2 states:

This Constitution, and the Laws of the United States which shall be made in Pursuance
thereof; and all Treaties made, or which shall be made, under the Authority of the
United States, shall be the supreme Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the Constitution or Laws of any State to the Con-
trary notwithstanding.

ld.; see also Am. Ins. Ass'n v. Garamendi, 539 U.S. 396, 413 (2003) (holding state power touch-
ing on foreign relations must yield to National Government's policy); Crosby v. Nat'l Foreign
Trade Council, 530 U.S. 363, 372 (2000) (asserting Congress has power to preempt state law);
Gupta & Sao, supra note 39, at 636 (discussing constitutional issues with regard to public con-
tract outsourcing legislation). Gupta and Sao also discuss how this kind of legislation imposes
restrictions on contracts between state and private entities. See Gupta & Sao, supra note 39, at
635.

48 See Earle, supra note 14, at 113 (pointing to states' attempts to use tax and subsidy incen-
tives to counter outsourcing).



362 JOURNAL OF TRIAL & APPELLATE ADVOCACY [Vol. XIX

may include private contracts as opposed to public contracts.49  In 2004,
New York proposed a bill titled, "An Act to Amend the Business Corpora-
tion Law" which attempted to prohibit entities from receiving state finan-
cial assistance to outsource those jobs.50 The bill went further and required
entities that outsourced jobs to return the state's financial assistance51 Fur-
thermore, the bill prohibited individuals from receiving state benefits for
five years from the date the outsourcing was discovered>. New York's bill
received no votes and was not enacted, but bills such as New York's are
less problematic than others that restrict outsourcing because states have
the authority to dictate how resources are allocated.53  States, however, do
not have an absolute power to legislate outsourcing, which explains why
bills similar to New York's face Constitutional obstacles.54

Where federal and state legislation has come up short with out-
sourcing laws, the ABA has tried to compensate.55  The ABA was estab-
lished on August 21, 1878 to be the legal profession's national representa-
tive and it has been adopted by most states.56 One of the ABA's major

49 See Earle, supra note 14, at 100-01 (2007) (discussing how these types of state efforts will
affect private contracts). The state subsidy and tax incentive bills force entities to calculate
whether they will make more money by accepting state subsidies or by moving workers and op-
erations to a locale where the cost of doing business is significantly cheaper. See id. at 114. The
result of these kinds of bills is that they have more potential to restrict private as well as public
contracts. Id.

50 See N.Y. A. 9567, 2004 Leg. 227th Sess. (N.Y. 2004), available at

http://assembly.state.ny.us/leg/?default fld=&bn=A09567&term=2003&Summary=Y&Text=Y
(proposing incentives against outsourcing). The bill "prohibits the outsourcing of jobs by busi-
ness entities receiving state developmental assistance." Id.; see also Earle, supra note 14, at 114
(discussing how New York's bill prohibits outsourcing).

51 See N.Y. A. 9567 (explaining how bill provides for repayment of state assistance); see also
Earle, supra note 14, at 114 (discussing repayment of state assistance provision of bill).

52 See A. 9567 (providing that violation of bill creates five-year prohibition from receipt of
state assistance); see also Earle, supra note 14, at 114 (discussing five-year prohibition provision
in bill).

53 See Dandridge v. Williams, 397 U.S. 471, 478 (1970) (holding states have great latitude to
allocate their resources). The Court acknowledged the state's finite resources and gave the state
great latitude in allocating its resources when examining the constitutionality of Maryland's wel-
fare benefits program. Id.

54 See Earle, supra note 14, at 116 (emphasizing how state tax and subsidy incentive bills
may violate Congress's Foreign Commerce Clause powers). A state's financial incentive legisla-
tion may violate Congress's Foreign Commerce Clause powers because ultimately the state is
affecting whether private contracts would be made with international entities, which is a power
reserved for Congress. See id.

55 See AMERICAN BAR ASSOCIATION, Mission and Goals,
http://www.americanbar.org/utility/about the aba/aba-mission-goals.html (last visited Jan. 10,
2013) (discussing intended goals of ABA).

56 See AMERICAN BAR ASSOCIATION, History of the American Bar Association,
http://www.americanbar.org/utility/about the aba/history.html (last visited Apr. 17, 2014);
AMERICAN BAR ASSOCIATION, State Adoption of the ABA Model Rules of Professional Conduct,
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roles is to establish rules of professional conduct for lawyers.5  Some rules
are imperative and make the lawyer's performance obligatory, while others
are permissive and allow the lawyer to exercise professional judgment.5' A
violation of a rule of conduct is addressed by a disciplinary agency.59 In
2008, the ABA released an opinion on legal outsourcing, which established
the practice of legal outsourcing as ethical.60 Although the ABA acknowl-
edged that the practice was ethical, it also created a list of specific guide-
lines and rules of conduct that lawyers must follow when outsourcing their
work.61 The 2008 ABA opinion states that the lawyer ultimately remains
responsible for providing competent legal services to her client in accord-
ance with Model Rule 1.1, which requires the legal knowledge, skill, thor-

62oughness and preparation reasonably necessary for the representation. A
lawyer who engages lawyers or non-lawyers to provide outsourced legal or
non-legal services is also required to comply with Model Rules 5.1 and 5.3,
which instruct lawyers to make reasonable efforts to comply with all Model
Rules when sending their work out to lawyers or non-lawyers.6' The opin-
ion also states that lawyers should make appropriate disclosures and should

http://www.americanbar.org/groups/professional responsibility/publications/modeI rules of pro
fessional conduct/alpha list state adopting model rules.html (last visited Apr. 17, 2014).

57 See AMERICAN BAR ASSOCIATION, supra note 55 (discussing how ABA is national repre-
sentative of legal profession).

58 See MODEL RULES OF PROF'L CONDUCT, available at

http://www.americanbar.org/groups/professional responsibility/publications/modeI rules of pro
fessional conduct/model rules of professional conduct table of contents.html (last visited Jan.
10, 2013) (listing Model Rules of Professional Conduct).

59 See MODEL RULES OF PROF'L RESPONSIBILITY R. 8.5 (1983) (subjecting lawyers to disci-

plinary action for Model Rule violations).
60 See ABA COMM. ON ETHICS & PROF'L RESPONSIBILITY, Formal Op. 08-451 (2008),

available at http://www.aapipara.org/File/Main%20Page/ABA%200utsourcing%200pinion.pdf
(establishing practice of legal outsourcing as ethical); see also Steven C. Bennett, The Ethics of
Legal Outsourcing, 36 N. KY. L. REv. 479, 481 (2009) (restating ABA's position that "there is
nothing unethical" about outsourcing).

61 See ABA COMM. ON ETHICS & PROF'L RESPONSIBILITY, supra note 60, at 1 (establishing

rules of conduct that lawyers must follow when outsourcing work).
62 See ABA COMM. ON ETHICS & PROF'L RESPONSIBILITY, supra note 60, at 1 (establishing

lawyers must provide competent legal services when outsourcing work); see also MODEL RULES
OF PROF'L CONDUCT R. 1.1 (2013). Model Rule 1.1 states, "[a] lawyer shall provide competent
representation to a client. Competent representation requires the legal knowledge, skill, thor-
oughness and preparation reasonably necessary for the representation." Id. MODEL RULES OF
PROF'L CONDUCT R. 1.1 (2013).

63 See MODEL RULES OF PROF'L CONDUCT R. 5.1 (1983) (requiring lawyers to make reason-

able efforts to comply with Model Rules when outsourcing to other lawyers); MODEL RULES OF
PROF'L CONDUCT R. 5.3 (1983) (indicating lawyers must make reasonable efforts to comply with
Model Rules when outsourcing to non-lawyers); ABA COMM. ON ETHICS & PROF'L
RESPONSIBILITY, supra note 60, at 1 (establishing that lawyers who outsource must comply with
ABA MODEL RULES 5.1 and 5.3).
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obtain client consent if the lawyer plans to outsource protected infor-
mation.64 Finally, lawyers cannot charge unreasonable fees or assist in the

65unauthorized practice of law. The ABA's Model Rules are unique be-
cause unlike federal and state legislation they directly address legal out-

66sourcing. The Model Rules still do not actually solve the problems creat-
ed by legal outsourcing, and, in fact, the ethical guidelines set forth by the
ABA and the North Carolina State Bar, as discussed later in this note, only

67perpetuate the lawyers' and law firms' inefficient mode of production.
Unlike the ABA, state bar associations have more legal influence

on lawyers via particular state laws. 6
' For example, many states require

64 See ABA COMM. ON ETHICS & PROF'L RESPONSIBILITY, supra note 60, at 1 (requiring
lawyers to obtain client consent from, and disclose appropriate information to, clients); see also
MODEL RULES OF PROF'L CONDUCT R. 1.4, available at
http://www.americanbar.org/groups/professional responsibility/publications/modeI rules of pro
fessional conduct/rule 1 4 communications.html (requiring lawyers to reasonably consult with
clients regarding means with which work is accomplished); MODEL RULES OF PROF'L CONDUCT

R. 1.6, available at
http://www.americanbar.org/grups/professional responsibility/publications/modeI rules of pro
fessional conduct/rule 1 6 confidentiality of information.html (requiring lawyers to obtain
consent before disclosing information about clients).

65 See MODEL RULES OF PROF'L CONDUCT R. 1.5 (2013), available at
http://www.americanbar.org/grups/professional responsibility/publications/modeI rules of pro
fessional conduct/rule 1 5 fees.html (requiring lawyers to charge reasonable fees); MODEL

RULES OF PROF'L CONDUCT R. 5.5 (2013), available at
http://www.americanbar.org/grups/professional responsibility/publications/modeI rules of pro
fession-
al conduct/rule 5 5 unauthorized practice of law multijurisdictional practice of law.html
(requiring lawyers to avoid in assisting unauthorized practice of law); ABA COMM. ON ETHICS

AND PROF'L RESPONSIBILITY, supra note 60, at 1 (requiring lawyers to charge reasonable fees
and avoid engaging in unauthorized practice of law); see also Wesley Romine, Legal Fees: Gross
Overcharging By An Attorney Warranting Disciplinary Action, 2 J. LEGAL PROF. 119 (1977-
1988), available at http://www.law.ua.edu/pubs/jlp/files/issues files/vo102/volO2artO9.pdf (ex-
plaining how lawyers should only be allowed compensation proportionate to professional efforts).

66 See ABA COMM. ON ETHICS AND PROF'L RESPONSIBILITY, supra note 60, at 1 (discuss-
ing that lawyers can outsource legal work in accordance with model rules).

67 See ABA COMM. ON ETHICS & PROF'L RESPONSIBILITY, supra note 60, at 2 (discussing

how lawyers only need to meet guidelines for legal outsourcing). When a lawyer is providing
legal services, the Rules only require that the lawyer perform the work competently. Id.; see also
Alexandra Hanson, Legal Process Outsourcing to India: So Hot Right Now!, 62 SMU L. REv.
1889, 1889 (2009) (discussing how ABA opinion 08-451 fails to adequately consider nuances of
outsourcing); Patel, supra note 11, at 90 (criticizing ABA opinions because they are non-binding
on lawyers). The ABA Model Rules are only binding if the state that the lawyer is practicing in
has adopted the ABA rules. See Patel, supra note 11, at 90. The other problem with the ABA
rules is that most jurisdictions have not legislated on the issue of legal outsourcing and thus the
potential to circumvent the ethical considerations is high. See id. at 91; see also Darryl R. Moun-
tain, Disrupting Conventional Law Firm Business Models Using Document Assembly, 15 INT'L
J.L. & INFO. TECH 170, 180 (2007) (stating outsourcing simply sustains current business model).

68 See Patel, supra note 11, at 90 (evaluating difference between ABA and state bar associa-

tions).
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lawyers to pass the state's bar exam before they can practice law in that
state, thus adherence to the state bar association's rules is mandatory for
any lawyer who wishes to practice in the state.69 Over the years, various
states have released ethics opinions addressing legal outsourcing. 0

In 2007, the North Carolina State Bar released an ethics opinion
acknowledging that legal outsourcing is ethical. 1 In support of the deter-
mination that outsourcing is ethical, the North Carolina State Bar adopted
the ABA's outsourcing guidelines .2 In particular, North Carolina noted
that the same considerations apply whether a lawyer uses foreign assistants
or the services of any non-lawyer assistants domestically.7' As a result, the
North Carolina State Bar mirrors the ABA's guidelines and requires that
the lawyer: (1) takes steps to make sure that a non-lawyer assistant is com-
petent; (2) provides appropriate supervision, and uses his own professional
judgment; (3) obtains consent from the client to use foreign assistants; (4)
avoids conflicts of interest; (5) preserves the clients' interests; and (6) does
not charge a clearly excessive fee. Based on these guidelines, as long as
the lawyer's use of non-lawyer assistants is in accordance with the Model
Rules, the non-lawyers' location is irrelevant.

The number of disciplinary actions reported by the North Carolina
State Bar with regard to lawyers who outsource work reveals the enforce-

69 See id. (discussing mandatory adherence to a state bar association's rules). The article also

explains how some states, such as California, have gone even further to write the state bar of Cali-
fornia into their Constitution. See id. at 91.

70 See Patel, supra note 11, at 90 (pointing to how ethics opinions have tried to legislate out-

sourcing). Federal and state legislation has faced obstacles with regards to legal outsourcing and
thus ethics opinions have tried to fill that gap. See id.

71 See NORTH CAROLINA STATE BAR, Formal Op. 12 (2007), available at

http://www.ncbar.gov/ethics/ethics.asp?page=2&keywords=outsourcing (establishing legal out-
sourcing is ethical).

72 See id. (setting forth outsourcing guidelines for lawyers in North Carolina).

73 See id. (comparing ethical guidelines for foreign assistants and non-lawyers).
74 See id. (discussing supervision of foreign assistants). With regards to supervising foreign

assistants, the opinion requires the lawyer review the foreign assistant's work on an ongoing basis
to review its quality, reliability, and have ongoing communication with the foreign assistant to
ensure that the assignment is produced in accordance with the lawyer's directions and expecta-
tions. See id. The opinion even goes further in establishing when a lawyer should refrain from
using foreign assistance by stating, "if physical separation, language barriers, differences in time
zones, or inadequate communication channels do not allow a reasonable and adequate level of
supervision to be maintained over the foreign assistant's work, the lawyer should not retain the
foreign assistant to provide services." ld.; see also N.C. RULES OF PROF'L CONDUCT R. 1.5:
Fees, available at http://www.ncbar.gov/rules/rules.asp?page=8 (last visited Feb. 25, 2013)
(providing language of fee requirements for lawyers in North Carolina).

75 See N.C. RULES OF PROF'L CONDUCT R. 1.5 (stating that lawyers only need to comply
with Model Rules to use non-lawyer assistants).
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ment issues deriving from the ethics opinion. 6 The North Carolina State
Bar has dealt with many disciplinary actions related to subpar supervision
of work, violations of the competence requirements, lack of clients' con-
sent, excessive fees and conflicts of interests; yet the state bar has not post-
ed any disciplinary actions of lawyers who have outsourced work. The
number of disciplinary actions related to domestic work versus outsourced
work shows just how ineffective ethical guidelines are at addressing legal
outsourcing. v

III. FACTS

Legal outscoring is simple in theory but raises complex issues in
practice . India is the major hub of outsourced legal work, and the type of
work outsourced involves intensive time and labor, such as document re-
view and production.0 Outsourcing work has many advantages for both

76 See Patel, supra note 11, at 91 (explaining how ethics opinions raise enforcement difficul-

ties); infra note 77 and accompanying text (providing examples of reported disciplinary actions in
North Carolina).

77 See, e.g., Disciplinary Actions, NORTH CAROLINA STATE BAR, vol.14, no. 3 (Sept. 2009)
available at http://www.ncbar.gov/discipline/actions.asp?page=5&keywords=supervision (sus-
pending attorney for failing to supervise an assistant); Disciplinary Actions, NORTH CAROLINA

STATE BAR, vol. 15, no. 3 (Sept. 2010) available at
http://www.ncbar.gov/discipline/actions.asp?page=3&keywords=competence (suspending law-
yer for assisting in the unauthorized practice of law and more); Disciplinary Actions, NORTH

CAROLINA STATE BAR, vol. 17, no. 2 (June 2012) available at
http://www.ncbar.gov/discipline/actions.asp?page=44&keywords=consent (suspending lawyer for
failing to get client's consent when settling case); Disciplinary Actions, NORTH CAROLINA STATE

BAR, vol. 18, no. 4 (Dec. 2013) available at
http://www.ncbar.gov/discipline/actions.asp?page=60 (stating that Henry Barnette III was dis-
barred for billing hours not actually performed).

78 See Patel, supra note 11, at 91 (claiming weakness of ethics opinions is their uncertainty of
enforcement).

79 See Hanson, supra note 67, at 1890 (explaining concept of legal outsourcing).
80 See Hanson, supra note 67, at 1893 (describing where and type of work outsourced); see

also Laurel S. Terry, The Legal World is Flat: Globalization and its Effect on Lawyers Practicing
in Non-Global Law Firms, 28 Nw. J. INT'L L. & Bus. 527, 537 (2008) (explaining type of work
that is outsourced). The work sent offshore includes, "litigation document review, portions of
patent applications, drafting of pretrial motions and briefs, due diligence, parts of mergers and
acquisition deals and even briefs prepared for submission to the U.S. Courts of Appeal and the
U.S. Supreme Court." Terry, supra, at 537; see also Alison M. Kadzik, The Current Trend to
Outsource Legal Work Abroad and the Ethical Issues Related to Such Practices, 19 GEO. J.
LEGAL ETHICS 731, 733 (2006) (explaining that work outsourced is usually "commodity work").
Examples of work typically sent offshore-sometimes called "commodity work"-includes, doc-
ument review and drafting, legal research, patent applications, and litigation support. Kadzik,
supra, at 733. But see Laura D'Allaird, "The Indian Lawyer": Legal Education in India and
Protecting the Duty of Confidentiality While Outsourcing, 18 No. 3 PROF. LAW. 1, 3, 5 (2007)
(discussing how outsourced work includes sophisticated tasks). Outsourcing providers also pro-
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clients and lawyers, but it also raises many issues.8 1 One tool that has
emerged from the private sector is document automation software, which
allows lawyers to be more efficient and can help meet their financial and
ethical obligations. 12

Legal outsourcing is an arrangement where a company that pro-
vides services obtains a third party to provide those services situated in a
more efficient and cost-effective location.3 In 2001, the legal outsourcing
industry generated approximately two-hundred sixty million dollars and, by
2007, became over a three billion dollar industry. 4 By 2015, it is estimat-
ed that forty-thousand legal jobs will be outsourced, thus U.S. law firms are
projected to lose over four billion dollars from legal outsourcing8 15

Generally, legal work is sent to a third party outsourcing provider
located in India. 6 One provider of legal outsourcing is Pangea3, which
was founded in 2004 by U.S. attorneys.8

1 The company provides legal out-
sourcing solutions for "litigation support, corporate transactional work, [in-
tellectual property], and governance, risk management and compliance."8 8

There are many more providers of legal outsourcing who all provide the

vide more complex work, such as brief writing. Id. at 5; see also Interview with Puneet Mohey,
President, Lexadigm (May 1, 2005), available at
http://www.npr.org/templates/story/story.php?storyld=4626716 (asserting that outsourcing pro-
viders can perform more sophisticated work). During an interview, Puneet Mohey, the president
of Lexadigm, stated that Lexadigm has prepared a brief for the U.S. Supreme Court and many
briefs for the U.S. Circuit Court of Appeals. Interview with Puneet Mohey, supra.

81 See Hanson, supra note 67, at 1893-94 (outsourcing provides low cost work); see also Pat-

rick McFadden, The First Thing We Do, Let's Outsource All The Lawyers: An Essay, 33 PUB.
CONT. L.J. 443, 443-45 (2004) (pointing to cost savings as advantage of outsourcing); Kadzik,
supra note 80, at 734-37 (explaining disadvantages of outsourcing). There are many ethical con-
cerns raised by outsourcing, which include conflicts of interests, protecting client confidentiality,
providing adequate lawyer supervision, and disclosure issues with clients. See Kadzik, supra
note 80, at 734-37.

82 See Kadzik, supra note 80, at 733 (explaining why outsourcing is so efficient for law
firms).

83 See Fred Greguras, Steven Levine & S.R. Gopalan, Legal Structures For Outsourcing, 9
No. 8 CYBERSPACE LAW. 3 (2004) (discussing how outsourcing works); Hanson, supra note 67,
at 1890 (describing legal outsourcing's basic arrangement).

84 See Donna Leinwand, More Legal Legwork Gets Outsourced to India, USA TODAY (Oct.
14, 2008, 9:27 PM), http://usatoday30.usatoday.com/money/economy/employment/2008-10-14-
outsource N.htm (explaining growth of legal process outsourcing industry).

85 See Aaron R. Harmon, The Ethics Of Legal Process Outsourcing-Is The Practice Of Law
A "Noble Profession," Or Is It Just Another Business?, 13 J. TECH. L. & POL'Y 41, 60 (2008)
(stating year 2015 projections for legal outsourcing).

86 See D'Allaird, supra note 80, at 1 (pointing to India's dominance of outsourcing market).
87 See PANGEA3, About Us, http://www.pangea3.com/about/company-overview.html (last

visited Nov. 23. 2012) (discussing history and creation of company).
88 PANGEA3, Solutions, http://www.pangea3.com/solutions/legal-outsourcing-services.html

(last visited Apr. 18, 2014) (listing types of work Pangea3 provides).
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same basic services.8 9

Firms generally outsource their work to India because it provides
an abundance of benefits for them.90 The first major reason has to do with
the qualified labor pool.91 India provides qualified lawyers who speak
English and are educated in a common-law system.92 Furthermore, many
Indian lawyers have studied at U.S. law schools, which only adds to their
understanding of the U.S. legal system.93 Even if Indian lawyers are not
educated in America, Legal Process Outsourcing ("LPO") providers hire
U.S. attorneys to train and supervise Indian attorneys.94 The Indian work
force is not just well-educated, but also has a strong work ethic and a grow-
ing middle class with a desire to succeed.95 In 2007, Rainmaker, a recruit-
ment and training firm that focuses on the LPO industry, introduced the
Global Legal Professional ("GLP") certification test.96 The test adds an-

89 See, e.g., ATLAS LEGAL RESEARCH, http://www.atlaslegal.com/about-us.html (last visited

Feb. 24, 2014); INTEGREON, http://www.integreon.com (last visited Feb. 24, 2014); LEXADIGM
SOLUTIONS, http://rsg-india.com/legal-process-outsourcing/profiles/lexadigm-solutions-llc (last
visited Feb. 24, 2014). But see D'Allaird, supra note 80, at 3 and accompanying text; see also
Interview with Puneet Mohey, supra note 80 (claiming that companies are starting to provide
more sophisticated work).

90 See D'Allaird, supra note 80, at 1 (putting India high on list for outsourcing legal work);

Wollins, supra note 5, at 62 (stating how India controls about two-thirds of legal outsourcing
market).

91 See Carlo D'Angelo, Overseas Leal Outsourcing and the American Legal Profession:

Friend or "Flattener"?, 14 TEx. WESLEYAN L. REv. 167, 172-73 (2008) (explaining qualifica-
tions of Indian lawyers); see also Jayanth K. Krishnan, Outsourcing and the Globalizing Legal
Profession, 48 WM. & MARY L. REv. 2189, 2208 (asserting legal process outsourcing providers
hire top qualified Indian workers). India has an extremely qualified labor pool that legal process
outsourcing providers generally use to provide assurances of legitimacy to their clients and to also
safe guard their own interests. See Krishnan, supra, at 2208.

92 See D'Angelo, supra note 91, at 172-73 (highlighting pool of qualified, English-speaking

Indian lawyers educated on common law principles); see also D'Allaird, supra note 80, at 1 (dis-
cussing how lawyers in India are educated in English and common law); Krishnan, supra note 91,
at 2207-08, 2210 (clarifying how Indian lawyers speak fluent English and have graduated from
top Indian law schools). Indian lawyers are also quite familiar with the presence of American
case law in India because the Indian rule of law draws not only from British common law, but
also from American constitutional principles and Indian judges often cite to American case law in
their opinions. See Krishnan, supra note 91, at 2211.

93 See Daniel Brook, Made In India: Are Your Lawyers in New York or New Delhi?, LEGAL
AFFAIRS (June 2005), available at http://www.legalaffairs.org/issues/May-June-
2005/scene brook mayjun05.msp (reiterating Indian lawyers are college educated and English
speaking); D'Angelo, supra note 91, at 173 (noting that many Indian lawyers have U.S. law de-
grees).

94 See Courtney I. Schultz, Note, Legal Offshoring: A Cost--Benefit Analysis, 35 J. CORP. L.
639, 654-55 (2010) (explaining how LPOs recruit and train Indian attorneys).

95 See D'Angelo, supra note 91, at 173 (describing how India offers well-educated lawyers
with strong work ethic).

96 See Schultz, supra note 94, at 655 (explaining GLP certification test).
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other advantage to outsourcers because it is designed to screen individuals
and provide a standard measure of skill. 97 The GLP tests individuals in ar-
eas of English fluency, technology, professional skills, personal effective-
ness, and legal knowledge, all of which allow for more efficient work pro-
cesses.98  Another major advantage of outsourcing is efficiency.99

Outsourcing is efficient for law firms because the outsourcing provider can
complete the work on a schedule that meets the law firm's needs.1 00 This is
because of the difference in time between the U.S. and India, which allows
law firms in America to essentially operate on a twenty-four hour basis.1

Furthermore, advancements in communication, transportation, and free
trade have widened and expedited the range of services that can be ren-
dered by LPO providers. 102

The final major advantage, and possibly the most alluring, is the
amount of money that can be saved, which ultimately results in increased
profits for U.S. firms.0 3 The catalyst for investment in India and the po-
tential for huge economic gains started in the early 1990s with then Prime
Minister Narasimha Rao.'04 Prime Minister Rao launched a wave of eco-
nomic reforms, which liberalized trade, moved to free-market economics,
imposed government spending cuts, and promoted foreign investment. 105

As a result of Prime Minister Rao's economic reforms, India became the
destination for economic gains in outsourcing legal work.10 6 Today, the
Indian government provides multiple year tax breaks, exemptions from im-
port and export duties to U.S. legal outsourcers, and assurances that the bu-

97 See id. (pointing to added advantage of GLP test to outsourcers).
98 See Schultz, supra note 94, at 655 (stating areas that are tested in GLP test). The article,

however, does mention that the GLP does not solve all the issues. See id. There is no standard
test, such as the bar exam for U.S. attorneys, for LPO employees because the GLP test is only
used by three reported LPO providers. See id. The GLP test would only be effective if it were
fully standardized and used by all LPO providers. See id.

99 See Kadzik, supra note 80, at 733 (explaining why outsourcing is efficient for law firms).
100 See id. (claiming outsourcing providers can meet schedule of outsourcers, which leads to

efficiency).
101 See Kadzik, supra note 80, at 733 (discussing how time difference between U.S. and In-

dia allows for constant work flow); see also Wollins, supra note 5, at 63 (pointing to how India
can offer twenty-four hour support).

102 See Kadzik, supra note 80, at 735 (advancing technology has created more efficiency in

services provided).
103 See Kadzik, supra note 80, at 733 (explaining how potential for increased profits is major

advantage to outsourcing); McFadden, supra note 81, at 443-45 (listing cost-savings as advantage
of outsourcing).

104 See Krishnan, supra note 91, at 2209 (evaluating impact of Prime Minister Rao's eco-
nomic policy on India).

105 See id. (describing economic reforms initiated by Prime Minister Rao).
106 See Krishnan, supra note 91, at 2210 (suggesting economic reforms attracted businesses

to India).
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reaucratic regulations, for which India is notorious, will not impede
LPOs. 107

With the Indian government's support, U.S. outsourcers can take
full advantage of the economic advantages that India has to offer.108 With
regard to patent applications, the savings for U.S. firms is clear.10 9 High-
tech patent work can cost between eight-thousand to ten-thousand in the
Midwest, up to twelve-thousand in Silicon Valley, but only between five-
thousand to six-thousand in India.1 0 U.S. firms can charge approximately
one-hundred and fifty dollars an hour for a paralegal to review, sort, and
index documents, but in India that same work can cost thirty dollars an
hour.1 1 U.S. firms that outsource back-office tasks, such as document re-
view, will make money directly from the work that is outsourced and indi-
rectly by allowing higher level attorneys to focus on more sophisticated
tasks. 112

Legal outsourcing's potential to provide cheap, qualified, and effi-
cient labor is attractive, but the concerns raised by the practice are also le-
gitimate."' The major concern with outsourcing revolves around the law-
yer's ability to satisfy his professional and moral obligations set forth by
the ABA and his respective state bar association.114 Model Rule 1.6 re-
quires U.S. attorneys to keep client information confidential, but outsourc-
ing may directly lead to violations of that rule. 115 This is because in foreign
cultures, such as in India, it may be common to brag about business ven-
tures, share work information with coworkers and family, or talk about a

107 See id. at 2209 (discussing how current economic policies attract outsourcers); see also

Julie Forster, Law Firm Cuts Rates by Outsourcing to India, THE SAINT PAUL PIONEER PRESS
(Mar. 3, 2004), available at http://www.bearcave.com/misl/misl other/legal outsourcing.html
(describing one LPO company that received tax break from Indian Government). One LPO pro-
vider, Intellevate, was given a seven-year tax break from import and export duties from the Indian
Government. See Forster, supra.

108 See Krishnan, supra note 91, at 2209 (claiming Indian government's policies are advanta-

geous to outsourcers).
109 See Krishnan, supra note 91, at 2206 (describing costs saved by outsourcing patent work

to India).
110 See Krishnan, supra note 91, at 2206 (comparing patent work costs between U.S. and In-

dia).
III See D'Angelo, supra note 91, at 172 (calculating cost savings by outsourcing back office

tasks).
112 See id. (comparing direct and indirect advantages of outsourcing).
113 See Kadzik, supra note 80, at 734 (pointing out how not all lawyers are convinced of le-

gal outsourcing's advantages).
114 See Kadzik, supra note 80, at 734 (discussing how one major obstacle for lawyers are

requirements of U.S. legal profession).
115 See MODEL RULES OF PROF'L CONDUCT R. 1.6 (1983) (requiring lawyers to keep client

information confidential); see also Patel, supra note 11, at 96 (highlighting privacy issues raised
when lawyers outsource work).
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client's net-worth.116  Aside from the cultural concerns, another privacy
concern includes the difficulty in maintaining secured information technol-
ogy networks, which could also leak valuable information.1 1

7 When work
is sent abroad, U.S. firms question whether the data security levels are high
enough to send valuable information.1 8 Furthermore, Model Rule 5.3 re-
quires lawyers to make reasonable efforts under the circumstances to en-
sure the quality of the work when outsourcing to non-lawyers, but this ob-
ligation is difficult to fulfill considering the distance between the lawyer
and the non-lawyer overseas. 11 9

Another major issue created by legal outsourcing involves the loss
of American jobs.120  In 2008, twelve thousand American jobs were out-
sourced as a result of legal outsourcing, and the number is projected to in-
crease to eighty-thousand jobs by 2015.121 The loss of American jobs from
outsourcing impacts the whole legal profession.1 2 2  Senior associates and
partners have less of an incentive to train younger associates because the
back-office work younger associates generally perform is outsourced.123

As a result, there is a decline in the mentoring that takes place in law firms,
which will in turn have a negative impact on the quality of the work pro-
duced and the reputation of the legal profession. 124

One possible resource available to lawyers, which comes from

116 See Patel, supra note 11, at 94-97 (discussing heightened issue of preservation of confi-

dentiality when firms outsource). One issue with outsourcing is that some cultures may not un-
derstand the restrictions of privacy that U.S. attorneys are bound by and the consequences associ-
ated with violations of those restrictions. See id. at 94-96.

117 See Darya V. Pollak, "I'm Calling My Lawyer... In India!": Ethical Issues in Interna-

tional Legal Outsourcing, 11 UCLA J. INT'L L. & FOREIGN AFF. 99, 124 (2006) (detailing priva-
cy concerns associated with legal outsourcing).

118 See id. (articulating concerns of U.S. firms).
119 See MODEL RULES OF PROF'L CONDUCT R. 5.3 (1983) (explaining supervision require-

ment of lawyers over non-lawyers); Pollak, supra note 117, at 139 (asserting lawyers may not be
able to supervise non-lawyers given distance between them).

120 See Patel, supra note 11, at 85-86 (explaining how most observable effect of outsourcing

is American job loss). But see Adam Mordecai, Anti-Offshoring Legislation: The New Wave of
Protectionism The Backlash Against Foreign Outsourcing Of American Service Jobs, 5 RICH. J.
GLOBAL L. & BUS. 85, 92 (2005) (explaining that outsourcing does not create "zero-sum" situa-
tion because job creation may balance loss). Another major issue with outsourcing is the possi-
bility of having to adjudicate malpractice actions in the Indian justice system, which is notorious-
ly slow and suffers from prevalent corruption. See id. at 87-88.

121 See Jennifer Spellman & Jeannea Varrichio, Note, Bad Reputation?: The Potential Nega-
tive Impact of Outsourcing on the Legal Profession, 29 HOFSTRA LAB. & EMP. L.J. 575, 597
(2012) (pointing to number of American jobs outsourced).

122 See id. at 598 (commenting on impact of American job loss on legal profession).
123 See id. at 597-98 (discussing how work generally done by younger associates is being

outsourced).
124 See id. at 598 (remarking that quality of work and reputation of profession are at stake).
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within the private sector, is document automation software that could help
attorneys meet their financial needs as well as ethical obligations by chang-
ing the current inefficient business model of law firms.125 Much of what
lawyers do resembles a manufacturing process.126 Lawyers are essentially
working in high skilled document factories generating a large quantity of
documents quickly, effectively, and accurately. 12

7 In the last decade, law-
yers have found that outsourcing work to individuals in places like India
was a better solution than doing the work themselves because they could
complete the work on a schedule that met their needs and for a fraction of
the cost.128  Another alternative available for lawyers, includes document
automation software, which provides many advantages to the legal profes-
sion. 121

Document automation software is a tool that creates templates of
frequently used documents with variable fields coded into the templates. 130

The document assembly product provides an "answer file" that is filled out
by the user. 131 Once the user has entered all the answers, the automation
software populates-or plugs-in-the answers into the automated tem-
plate. 132  HotDocs, by LexisNexis, is one type of document automation
software and is also the most widely known. 133 HotDocs works by present-
ing a series of questions to the user who must answer in an interview. 134

The user's answers are then merged into an automated document by the

125 See Anne P. Huffman, The Legal Assistant's Role in Automated Litigation Support, in 44

AM. JUR. TRIALS 79, § 75 (2013) (explaining how value billing can be a new effective billing
system for firms); Mountain, supra note 67, at 176 (explaining how current law firm business
model is inefficient).

126 See Christy Burke, More Law Firms See Benefits From Utilizing Document Assembly and
Automation Software, 27 No. 4 LEGAL MGMT. 36, 36 (2008) (analogizing work of lawyers to
manufacturing process).

127 See id. (comparing lawyer's job to assembly line process).
128 See Kadzik, supra note 80, at 733 (explaining why outsourcing is efficient for law firms).

Another factor in the decision to outsource legal work to India is the opportunity for increased
profits. See id.

129 See Burke, supra note 126, at 36 (discussing how document automation software has re-
cently become full-featured and enhances productivity).

130 See Burke, supra note 126, at 38 (describing what document automation software does).
131 See id. (discussing task left to user).
132 See id. (describing what software does once user provides answers).
133 See Burke, supra note 126, at 38; see also HOTDocs, User Installation Guide and Tuto-

rial, available at
http://www.hotdocs.com/sites/default/files/hotdocs/documents/2010/HotDocs User 10 Guide.pd
f (2011) (describing process of using HotDocs software); THOMSON REUTERS CHECKPOINT,
http://support.rg.thomsonreuters .com/assets/checkpoint/demos/decisiontools/base-autosize.html
(last visited Feb. 23, 2012) (advertising checkpoint software which allows lawyers to complete
legal work with greater efficiency).

134 See HOTDOCS, supra note 133, at 19 (describing how HotDocs works).
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software, and once all of the answers are provided, the user can print the
document or save it to a disk. 35

Document automation software allows lawyers to produce and re-
produce a document with ease and little effort.116 Lawyers are often out-
sourcing or using the "find and replace" method of creating documents, but
both methods can lead to embarrassing and sometimes costly errors, which
are avoidable.13  These tools can generate more work product in less time,
with less investment of current intellectual effort.138 As described by Pro-
fessor Marc Lauritsen, information technology can be used "to capture in-
tellectual energy before it dissipates; bottle it up" in the form of an auto-
mated document, and then that energy can be "redeploy[ed] ... in later
contexts when it can do some good."13 9 Thus, standardized forms can be
created to provide stable and reliable documents of consistent professional
quality. 140

135 See HOTDOCS, supra note 133, at 19 (describing what happens after user's answers are

provided).
136 See Burke, supra note 126, at 42 (explaining firms that use document automation soft-

ware have consistency in document production); see also Joyce D. Cutlip, The Automated Law
Firm: A Complete Guide to Software and Systems, 12 No. 4 LEGAL MGMT. 54, 54 (1993) (com-
menting on how automation is a productivity tool); RONALD W. STAUDT, EDUCATING THE

DIGITAL LAWYER, § 8.02 (Oliver Goodenough & Marc Lauritsen eds., 2012), available at
http://www.law.harvard.edu/programs/plp/pdf/OO9-0335803358-chOOO8.pdf (explaining how
law firms are using technology to be more efficient).

137 See Burke, supra note 126, at 40-41 (explaining advantage of using document automation
software over traditional methods). Lawyers often take an old document and replace it with new
information relevant to their current case, but this can lead to embarrassing errors if they left in
information from the old document. See id. Document automation software, however, fixes this
problem because the template will automatically replace the old answers with the new answers.
See id.; see also Cassandra Burke Robertson, A Collaborative Model Of Offshore Legal Out-
sourcing, 43 ARIZ. ST. L.J. 125, 141 (2011) (criticizing documents prepared by outsourcers be-
cause they can contain British terms). Some clients reported that they were dissatisfied with the
outsourced work because they spent too much time changing British-English idioms to American-
English. See id. at 142. For example, deposition summaries would use the word "bonnet" to
mean hood of a vehicle. See id.

138 See MARC LAURITSEN, THE LAWYERS GUIDE TO WORKING SMARTER WITH

KNOWLEDGE TOOLS 127 (2010) (asserting that document automation software leads to efficien-
cy); see also AMERICAN BAR ASSOCIATION, Technology-Property, 23-JUN PROB. & PROP. 58
(2009) (discussing how automation software leads to more efficiency which in turn lowers costs
for firms); Daniel B. Evans, Technology Probate, 14-AUG PROB. & PROP. 13, 14 (2000) (ex-
plaining potential efficiency levels of document automation software).

139 See LAURITSEN, supra note 138 at 13-14 (explaining advantage of document automation

software); see also Evans, supra note 138, at 14 (describing how energy is conserved with use of
document automation software).

140 See Burke, supra note 126, at 42 (explaining how document automation software stand-

ardizes documents); see also 16 Henry J. Lischer, JR., Donald J. Malouf & Alex E. Nakos,
WEST'S LEGAL FORMS, ESTATE PLANNING § 3.5 (2013) (highlighting advantages of document
automation software); Silvia L.
, Knowledge is Power: Delivering Consistent Work Product to Firm Clients, 35 No. 3 L. PRAC.
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Another great advantage to automating documents is that lawyers
can charge more reasonable fees through a flat-fee system instead of billing
by the hour. 141 This new system of billing, called value billing, allows
lawyers to charge based on the value of the work rendered to the client ra-
ther than by the amount of time that was spent creating the work. 142 This is
good for both the client and attorney because it can provide a catalyst to
change the current law firm business model and correct some of the ineffi-
ciencies in the production of work, which should reduce or eliminate the
need for firms to outsource their legal work. 143

IV. ANALYSIS

Both federal and state governments have tried to regulate legal out-
sourcing in various ways; however, their attempts have been insufficient
because the resulting legislation has not dealt with private contracts.14 4 On

51, 51 (2009) (discussing how document automation software provides consistent results, which
helps firms' reputations). The co-managing partner at WilmerHale described the importance of
automated knowledge as follows:

Our reputation is founded on the quality of the legal work we do and the manner in
which we deliver those services. Today, technology plays a critical role in ensuring the
consistency of the quality and the efficiency of what we do. For that reason, even in
challenging economic times, we continue to invest heavily in knowledge management.

See Coulter, supra, at 51.
141 See Coulter, supra note 140, at 38 (discussing how document automation software allows

lawyers to charge flat fees).
142 See Alan S. Gutterman, Incentive and Value Billing, 1 Bus. TRANSACTIONS SOLUTIONS §

1:47 (2014) (explaining how value billing consists of billing clients value of work rendered to
them); David J. Waxse, Comments and Alternatives to Hourly Billing, 68-FEB J. KAN. B.A. 2, 13
(1999) (billing by value disregards time to complete work and emphasizes value of work per-
formed).

143 See Mountain, supra note 67, at 176 (commenting on how software is advantageous for
both clients and attorneys); see also David P. Vandagriff, Faster Than Fast: Letting the Computer
Assemble Your Documents Puts You in the Race, 80-OCT A.B.A. J. 93 (1994) (explaining how
document assembly allows for improved client service and greater profits for lawyers). But see
LAURITSEN, supra note 138, at 45 (discussing disadvantages to document automation software).
Many of the issues with document automation software include intellectual property concerns,
professional ethics, discoverability of information, and admissibility of information. See
LAURITSEN, supra note 138, at 45; see also Clayton M. Christensen & Scott D. Anthony, eLaw-
Forum: Transforming Legal Services, DRYSTONE CAPITAL, 1 (2003), available at
http://www.drystonecapital.com/pdf/christensen case study.pdf (providing profit margins for
American law firms).

144 See Baker, supra note 14, at 830-35 (questioning effectiveness of Thomas-Voinovich
Amendment, immigration reform, and TAA Program); Gupta & Sao, supra note 39, at 635-36
(discussing how state offshoring legislation could be unconstitutional); Earle, supra note 14, at
113-16 (asserting how state tax and subsidy incentive bills may violate Congress's Foreign
Commerce Clause powers).
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the one hand, federal legislation has focused on public instead of private
contracts because it would otherwise likely violate an international treaty to
which the U.S. is a party.145 State legislation, on the other hand, has fo-
cused on public contracts because it would otherwise most likely be
preempted by federal legislation. 146 Document automation software, how-
ever, is a tool from within the private sector that can provide an efficient
solution for clients and lawyers. 147

The Thomas-Voinovich Amendment limits the offshoring of gov-
ernment work overseas. 148 The amendment lacks any real value in the con-
text of legal outsourcing because it fails to address private contracts, which
means that private firms are still free to contract with other private firms
who outsource work. 149 In addition, it appears even future federal legisla-
tion could not seriously impede the practice of legal outsourcing.150  The
only way federal legislation could significantly affect legal outsourcing is if
legislation prohibited sending private information of clients overseas,
which would impact the kind of work that law firms could outsource.151

Second, via the Thomas-Voinovich Amendment, the U.S. violates its trade
obligations under Article III of the GPA. 152 Article III of the GPA provides
that member countries are prohibited from treating foreign suppliers of
goods and services less favorably on the grounds of where the good or ser-
vice was produced.153  Article III further provides that a member country
cannot discriminate against domestic suppliers who have foreign owner-
ship, or a corporation whose goods and services were produced in a foreign

145 See supra note 144 and accompanying text (explaining how federal legislation does not
cover private contracts).

146 See supra note 144 and accompanying text (explaining how state legislation does not
cover private contracts).

147 See Mountain, supra note 67, at 176 (commenting on efficiency of automation software).
148 See Baker, supra note 14, at 834 (discussing how Thomas -Voinovich Amendment limited

offshoring of government work); Earle, supra note 14, at 101 (expressing limitations of Thomas-
Voinovich Amendment).

149 See Baker, supra note 14, at 834-35 (stating how Thomas-Voinovich Amendment fails to

address private contracts and violates GPA); Patterson, supra note 11, at 202 (stating that private
firms face little threat from federal legislation). There is no federal legislation that has been pro-
posed or is currently pending that is directly intended to stop private law firms from outsourcing
legal work. See Patterson, supra note 11, at 202.

150 See Patterson, supra note 11, at 202 (explaining ineffectiveness of future federal legisla-

tion on legal outsourcing).
151 See Patterson, supra note 11, at 202 (banning private information from outsourcing may

slow practice).
152 See Klinger & Sykes, supra note 23, at 19 (claiming that Thomas-Voinovich Amendment

violates GPA).
153 See id. (claiming that Thomas-Voinovich Amendment violates GPA).
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country.154 The Thomas-Voinovich Amendment violates Article III of the
GPA because it forces all contractors to use domestic workers.155 Foreign
corporations who bid for government contracts from the U.S. may already
have a significant amount of their labor force located in countries other
than the U.S. 156 As a result, under the Thomas-Voinovich Amendment, the
foreign corporations would have to relocate all of their labor force to the
U.S. to be eligible for government contracts, thus raising foreign corpora-
tions' contract costs as compared to domestic bidders who already have
their workers in the U.S. 15

7 The World Trade Organization's dispute set-
tlement body should, therefore, find the Thomas-Voinovich Amendment to
be in violation of the non-discrimination and national treatment principles
of the GPA because it provides less favorable treatment to foreign rather
than domestic firms. 158

The Thomas-Voinovich Amendment also raises a lot of contention
from foreign countries, such as India, who have criticized the Amendment
as a hypocritical solution to the effects of globalization.159 All countries
are both benefited and adversely affected by free trade in some way, and
the United States is no exception. 16  The United States, however, tries to
limit the benefits that other countries would receive through the Thomas-
Voinovich Amendment, and the intent of the legislation echoes this agen-
da. 16 Arun Shourie, India's Minister on Information Technology, referred
to the legislation as the "U.S. double standards on free trade," and went as
far as to suggest that the Amendment is a threat to the revival of the Doha
round of the world trade talks, designed to open free trade around the
world.162 In other words, not only does the Thomas-Voinovich Amend-

154 See Klinger & Sykes, supra note 23, at 19 (explaining how GPA prohibits member coun-
tries from either discrimination of foreign or domestic suppliers).

155 See id.
156 See id. (explaining that majority of foreign corporations' workforce is outside of U.S.).
157 See Klinger & Sykes, supra note 23, at 19 (discussing how foreign corporations would

have to relocate to U.S. to bid for contracts).
158 See id. at 19 (explaining how Thomas-Voinovich Amendment violates non-

discrimination and national treatment principles of GPA); see also Patterson, supra note 11, at
201 (explaining how Thomas-Voinovich is less favorable to foreign firms thus violating GPA
principles).

159 See Baker, supra note 14, at 835 (arguing America benefits from free trade yet tries to

restrict other countries from trade).
160 See id. (pointing out that despite its benefits, free trade may hinder all countries in some

way).
161 See id. at 834-35 (explaining how Thomas-Voinovich Amendment limits benefits of free

trade other countries receive); see also Klinger & Sykes, supra note 23, at 19-20 (explaining in-
tent of Thomas-Voinovich Amendment to prohibit movement of federal jobs overseas).

162 See Baker, supra note 14, at 835 (providing Arun Shourie's reaction to Thomas-

Voinovich Amendment).
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ment fail to address private contracts, which is the essence of legal out-
sourcing, but it also violates the GPA and draws significant criticism from
countries like India. 163

Congress's 2003 change to the Hi-B visa cap is a more indirect
approach to regulating outsourcing than the Thomas-Voinovich Amend-
ment, but it too avoids the issues created by legal outsourcing.164 The loss
of American jobs is one of the issues with legal outsourcing.165  When
firms outsource, they send work overseas, but the change in the Hi-B visa
cap tries to give more jobs to Americans by preventing foreign workers
from coming into America. 166 This isolationist strategy, however, does not
solve the issue because, when it comes to outsourcing, foreigners are not
coming to America to do the work; rather the work is sent to them in their
countries, still leaving Americans out of those jobs. 167 Thus, whether the
Hi-B visa statutory cap is 65,000 or any other number, legal work is still
going to be sent overseas because it is cheaper and more efficient to do
so. 16' Furthermore, the idea that every job outsourced ends in a "zero-sum"
situation is not a complete picture of how American jobs are lost because it
fails to take into account the creation of new jobs that may balance out the
loss of the outsourced jobs.169 For example, free trade can lead to more ef-
ficient use of resources and capital, and can improve the economic situation
for all countries involved.1 70 This means that immigration reform, which
tries to preserve American jobs, does not take into account the fact that
American capital would not be spread as thinly as legislators anticipate due
to legal outsourcing. 171

The TAA Program is another federal attempt that is insufficient to
address legal outsourcing.172 The TAA Program helps reemploy U.S.

163 See Baker, supra note 14, at 834-35; see also Klinger & Sykes, supra note 23, at 19-20

(discussing how Thomas-Voinovich Amendment violates GPA).
164 See Baker, supra note 14, at 829-30 (claiming immigration reform is ineffective way to

address legal outsourcing).
165 See Spellman & Varrichio, supra note 121, at 597 (explaining how legal outsourcing has

led to American job loss).
166 See Baker, supra note 14, at 828-29 (stating what immigration reform is designed to do).
167 See id. at 828-30 (arguing immigration reform does not prevent Americans from losing

their jobs to legal outsourcing).
168 See id. at 828-30 (discussing change in Hi-B visa cap and fallout from that change);

D'Angelo, supra note 91, at 172-73 (pointing to how much money can be saved by outsourcing
legal work).

169 See Mordecai, supra note 120, at 92 (arguing outsourcing does not create "zero-sum" sit-
uation).

170 See id. at 92 (highlighting beneficial impact of free trade).
171 See id. (explaining immigration reform may not be solving American job loss problem).
172 See Baker, supra note 14, at 831-32 (questioning effectiveness of TAA Program).
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workers who have lost, or may lose, their jobs as a result of foreign
trade. 1 3 The issue is that this program is a retroactive measure, rather than
a proactive solution because it helps workers after they have already been,
or are about to be, displaced by foreign trade.174 In addition, it raises more
questions than it answers, such as whether society is ready to take on the
burden of paying for the education of these workers, and whether workers
who are already educated may end up losing their jobs again to another
outsourced job. 175

State attempts, such as Arizona's Procurement Services bill and
New York's "Act to Amend the Business Corporation Law," were just as
ineffective as federal attempts.I16 Arizona's Procurement Services bill was
similar to the Thomas-Voinovich Amendment in that it required the state's
contract work to be completed within the United States.1 77 Arizona's Pro-
curement Services bill was just as ineffective as the Thomas-Voinovich
Amendment because it too dealt with only public contracts and failed to
address privately outsourced legal work. 17' The bill would have also been
found unconstitutional and thus ineffective as federal law would have
preempted Arizona's attempt to dictate the U.S.s' foreign affairs.17

9 New
York's bill appeared to be more effective than Arizona's because it gave
individuals the option of whether they wanted to receive state benefits or
not, which meant that the bill could potentially have covered private con-
tracts.1 8 0 The issue, however, is that the incentives relied on individuals
performing work within the state rather than contracting work overseas."'

173 See The DEPARTMENT OF LABOR, supra note 31, at 2 (explaining objective of TAA Pro-

gram).
174 See supra note 36 and accompanying text (discussing TAA Program's process that helps

workers after they have lost their jobs).
175 See Baker, supra note 14, at 832-33 (explaining ineffectiveness of TAA Program).
176 See Gupta & Sao, supra note 39, at 636 (pointing to constitutional issues arising from

public contract outsourcing legislation); see also Earle, supra note 14, at 113-16 (discussing how
state tax and subsidy incentive bills may violate Congress's Foreign Commerce Clause powers).

177 See Ariz. S.B. 1449, 47th Cong. (2005), available at

http://www.nfap.com/researchactivities/globalsourcing/legtext/ArizonaSB 1449.pdf (discussing
Arizona's Procurement Services bill); see also Dizard, supra note 19 (discussing how Thomas-
Voinovich Amendment bars companies from shifting federal work to other countries).

178 See Ariz S.B. 1449, 47th Cong. (2005), available at
http://www.nfap.com/researchactivities/globalsourcing/legtext/ArizonaSB 1449.pdf (examining
bill proposed by Arizona) (discussing how Arizona's bill only applies to public contracts); supra
note 14 and accompanying text (explaining how Thomas-Voinovich Amendment is limited to
public contracts).

179 See Gupta & Sao, supra note 39, at 636 (explaining how Arizona's bill would be uncon-
stitutional).

180 See supra notes 49-50 and accompanying text (discussing how New York's bill could
potentially cover private contracts).

181 See supra note 50 and accompanying text (pointing to how incentives are only given if
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Thus, New York indirectly regulated foreign commerce, which meant that
the bill would have been found unconstitutional as a violation of Con-
gress's Foreign Commerce Clause power. 12

Document automation software is a tool from within the private
sector that can meet lawyers' financial needs, which increasingly has been
done through outsourcing."3  The only source of revenue for law firms
consists of billable hours, and clients have no control over what those rates
are and how much they are billed.18 4 When dealing with automation soft-
ware, however, clients have more control over costs because they some-
times provide their own technological resources to the law firm, which
helps reduce some costs. 115 Even if clients do not offer their own resources
to law firms, automated work can still reduce costs because it creates a new
system of billing, known as value billing.18 6 Value billing can reduce costs
because it is not based on the hourly rate, like traditional law firms, but ra-
ther on the value of the work produced.18 7 The notion behind value billing
is "that a particular piece of legal work has an inherent value that represents
its cost to the client, regardless of the number of hours it took to perform
that piece of work."1 ' For example, if a client asks for a set of articles of
incorporation, a law firm using automated software would already have a
preexisting template and could create a new set of articles of incorporation,
specific to the new client, in far less time than it would take if a whole new
set were drafted from the beginning.8 9 If that law firm were to charge by
the hourly rate to produce that same work, it most likely would not make
enough to cover overhead costs, but with the value billing method a stand-
ard fee can be negotiated at the beginning, which would include the value
of the work the attorney rendered to the client. 90 Automation is thus ad-

work is performed within state).
182 See Earle, supra note 14, at 115-16 (discussing how state tax and subsidy incentive bills

may violate Congress's Foreign Commerce Clause power).
183 See Gutterman, supra note 142 (explaining value billing consists of billing clients the

value of work rendered to them); Waxse, supra note 142, 13 (reasoning billing by value disre-
gards time to complete work and emphasizes value of work performed).

184 See Huffman, supra note 125, § 75 (discussing traditional and new billing practices).
185 See id. § 74 (providing technological resources to law firms allows clients to reduce

costs).
186 See id. § 75 (explaining how automating documents creates new value-billing system).
187 See id. (detailing how value billing can reduce costs).
188 ld.; see also Gutterman, supra note 142 (explaining value billing concept); Waxse, supra

note 142, at 13 (explaining that value billing disregards time to complete work and emphasizes
value of work performed).

189 See Huffman, supra note 125, § 75 (giving example of how value billing works for law

firms).
190 See id. at § 75 (reasoning that billing by value of work can still help law firms cover their

costs).
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vantageous for both the clients and the firm; the individual client pays less
money, but the firm still makes money in the aggregate because each law-
yer can get more work done for more clients.19 1 The new model of billing
would allow law firms that use automation software to undercut their com-
petitors on price, but make up the difference by generating a large volume
of documents.192  The major difference between the new value billing
method and the traditional hourly billing method is that the emphasis in
value billing is on generating a large amount of documents; whereas, the
traditional method emphasizes billing a large number of hours.1 93 The tra-
ditional law firm uses the billable hour system to award associates bonuses,
promote attorneys to partner, and determine how to compensate partners. 194

The billable hour method of compensation places efficiency secondary to
billing as many hours as possible because lawyers and firms do not see the
need to get work done faster when the primary mode of income depends on
how much time they spend on their work. 195 Firms are reluctant to invest
in technology that will allow them to be too efficient, and the lack of client
pressure has allowed firms to continue their status quo business model.196

It is precisely this lack of efficiency within law firms that has lured so
many firms to outsource their legal work to make up lost profits due to
their inefficiencies.19

7 Automating documents gives law firms an alternate
method of billing clients that rests on a more efficient mode of production,
and greater efficiency should generate more profits for law firms, which
legal outsourcing has done for the last few decades.198

Ethics opinions such as the ones produced by the ABA and the
North Carolina state bar are more effective than legislative attempts, but
are still too broad in scope and actually help perpetuate the inefficiencies of
the current law firm model rather than solve them, which document auto-

191 See Mountain, supra note 67, at 176 (noting each client saves money while law firm con-
tinues to make money in aggregate).

192 See id. at 177 (detailing benefits of automation for law firms).
193 See id. (automating documents allows firms to bill by value which can generate large vol-

umes of documents).
194 See id. at 176 (discussing compensation system of traditional law firms).
195 See id. (noting billing less hours seems contrary to productivity goals).
196 See Mountain, supra note 67, at 176 (explaining how lack of client pressure has led firms

to continue their business models). This issue of a lack of client pressure on lawyers to use more
efficient methods stems from the idea that buyers of legal services are not as well-informed as
buyers of other services about ways to increase their service-providers' efficiency. Id.

197 See Kadzik, supra note 80, at 732-73 (stating that outsourcing work is more efficient for
law firms).

198 See Evans, supra note 138, at 14 (explaining how automation software can complete
eighty percent of work with twenty percent effort); Krishnan, supra note 91, at 2205-06 (discuss-
ing costs saved by outsourcing patent work to India); McFadden, supra note 81, at 444 (explain-
ing how costs savings is one major factor in outsourcing legal work).
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mation software could do.1 99 The ABA and North Carolina bar both re-
quire that lawyers provide competent representation and reasonably super-
vise the work that is completed; the North Carolina bar goes even further
by stating that the ethical standards are the same for a lawyer whether the
work is done by a domestic non-lawyer assistant or a foreign one.20 0 The
North Carolina ethics opinion and the lack of cases relating to legal out-
sourcing reported by the North Carolina state bar are an indication of how
low the standard on the work produced by non-lawyers is, which also im-
plicitly means that the North Carolina state bar allows lawyers and law
firms to remain inefficient.2

0' A low competency requirement allows law-
yers to get non-lawyers in places like India to do the work for them easily,
which in turn gives lawyers no reason to become more efficient.2 2 If the
standard was higher, it would force lawyers and law firms to reevaluate the
way they operate because they would encounter more restrictions when hir-
ing non-lawyer assistants in places like India.20' However, document au-
tomation software allows lawyers to be more efficient even with such a low

199 See Patel, supra note 11, at 91 (highlighting that ethics opinions are merely guidelines

and are not binding); see also Mountain, supra note 67, at 180 (opining outsourcing only sustains
current law firm business model). Ethics opinions allow firms to outsource, which in turn perpet-
uates the current inefficient business model. See Mountain, supra note 67, at 180.

200 See MODEL RULES OF PROF'L CONDUCT R. 1.1 (last visited Apr. 21, 2014), available at
http://www.americanbar.org/grups/professional responsibility/publications/modeI rules of pro
fessional conduct/rule 1 1 competence.html (establishing that lawyers have to provide compe-
tent legal services); MODEL RULES OF PROF'L CONDUCT R. 5.3 (last visited Apr. 21, 2014),
available at
http://www.americanbar.org/grups/professional responsibility/publications/modeI rules of pro
fessional conduct/rule 5 3 responsibilities regarding nonlawyer assistant.html (requiring law-
yers to provide reasonable supervision); NORTH CAROLINA STATE BAR, 2007 Formal Ethics
Opinion 12 (2008), available at
http://www.ncbar.gov/ethics/ethics.asp?page=2&keywords=outsourcing (requiring lawyers to
provide competent and reasonable legal services regardless of where work is produced).

201 See Patel, supra note 11, at 92 (qualifying non-lawyer's work overseas is extremely diffi-
cult). Lawyers in the U.S. have difficulty evaluating the experience levels of non-lawyers over-
seas. See id. Consequently, allowing the U.S. lawyer to be able to use that non-lawyer's work
with the current competence requirement allows firms the opportunity to outsource legal work as
an alternative to addressing their inefficient practices. See id.; see also supra note 77 and accom-
panying text (pointing to some disciplinary actions reported by North Carolina state bar).

202 See D'Allaird, supra note 80, at 3 (explaining how India is easy destination to outsource
legal work); see also Mountain, supra note 67, at 176 (stating lawyers who bill by hour are reluc-
tant to become too efficient); Patel, supra note 11, at 108 (arguing outsourcing is example of
American legal industry's inability to adapt to technological advances).

203 See Kadzik, supra note 80, at 739 (stating amending model rules is necessary to ensure no
ethical violations occur). Legal outsourcing is a new practice, and the current model rules need to
be amended in the areas of lawyer supervision, client confidentiality, conflicts of interest, and
disclosure to clients, to ensure that outsourcing does not compromise the services provided to
their clients. See id.
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standard of competency required by ethics opinions.20 4 Therefore, not only
would lawyers be more effective in their production of work, but there
would be no issue of the competency of non-lawyer assistants because the
lawyers themselves would be producing the work and would be bound by
the same requirements as if they were producing the work without the
software.205

Another requirement by the North Carolina state bar and the ABA
is for attorneys to charge a reasonable fee; this requirement, as well, is too
broad in scope and preserves the inefficient status quo of law firms that

206otherwise could be changed by document automation software. The
ABA requires that lawyers charge a reasonable fee to their clients, while
the North Carolina state bar provides that the fees not be clearly exces-
sive.0  The issue with the language of these model rules is that they leave
such broad discretion to the lawyer to determine what a "reasonable" or
"clearly excessive" fee would be, which effectively permits the lawyer to
continue to charge an overly high fee while calling it reasonable.20' Law
firms can do this because the legal profession is a monopoly run by lawyers
who operate in a closed environment and are insulated from price competi-

204 See LAURITSEN, supra note 138, at 127 (explaining how document automation software

leads to efficiency); see also THOMSON REUTERS, supra note 133 (advertising efficiency of new
checkpoint software); Evans, supra note 138, at 14 (explaining level of efficiency that can be
achieved with automation software).

205 See Burke, supra note 126, at 42 (discussing how document automation software stand-
ardizes documents allowing lawyers to do work themselves); see also LAURITSEN, supra note
138, at 127 (stating that lawyers use their own judgment when producing work).

206 See MODEL RULES OF PROF'L CONDUCT R. 1.5, supra note 64 (requiring lawyers charge

reasonable fees); see also N.C. RULES OF PROF'L CONDUCT R. 1.5 (2013), available at
http://www.ncbar.gov/rules/rules.asp?page=8 (providing for fee requirements in North Carolina);
Mountain, supra note 67, at 176 (detailing and example of how law firms want to preserve their
inefficient status quo). Marc Lauritsen, a leading expert on document automation software, ex-
pressed law firms' unwillingness to change by stating, "why spend money to get work done faster
when you charge for your time." See Mountain, supra note 67, at 176.

207 Compare MODEL RULES OF PROF'L CONDUCT R. 1.5 (2013) (allowing lawyers to charge

only reasonable fees) with N.C. RULES OF PROF'L CONDUCT R. 1.5 (2013), available at
http://www.ncbar.gov/rules/rules.asp?page=8 (providing language for fee requirements in North
Carolina).

208 See MODEL RULES OF PROF'L CONDUCT R. 1.5 (last visited Apr. 21, 2014), available at
http://www.americanbar.org/grups/professional responsibility/publications/modeI rules of pro
fessional conduct/rule 1 5 fees.html (providing discretion to lawyers to decide what constitutes
reasonable fees); see also N.C. RULES OF PROF'L CONDUCT R. 1.5 (1.5 (last visited Apr. 21,
2014), available at http://www.ncbar.com/rules/rules.asp?page=8 (providing discretion to law-
yers in North Carolina to decide what constitutes reasonable fees); Mountain, supra note 67, at
184 (explaining how law firms' profit margins are more when compared to other businesses). A
typical American Law 100 firm makes an approximate forty percent profit margin. Mountain,
supra note 67, at 184. That profit margin is roughly twice that of America's largest publicly-
traded companies. Id.; see also Christensen & Anthony, supra note 143, at 2 (describing profit
margins for American law firms).
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tion.20 9 Firms have the option to cut their fees with automation software,
but instead they bill higher fees, regardless of how inefficient they are,
which are then considered "reasonable" because firms are operating in an
insulated environment where their only source of price competition comes
from other firms who are operating with the same levels of inefficiency
thus creating a standard "reasonable fee., 210 Second, because the insulated
market creates competition that consists of only fellow attorneys, lawyers
are reluctant to testify against fellow attorneys when issues of fees arise,
allowing fees to be charged subjectively.2 11  Lastly, the issue raises the
question of whether courts are correctly interpreting the language of "rea-
sonable fee" in light of the technology available because courts seldom
administer disciplinary actions against attorneys for overcharging.2 12

A true reasonable fee, however, would reflect a fee in which law-
yers are using the tools and resources that optimized their trade.213 For ex-
ample, when a contractor works on building a wooden fence for homeown-

214ers, the contractor would not use a handsaw, but rather an electric saw.
Similarly a lawyer would be unlikely to continue to draft documents from
scratch when he or she could use automated software and potentially ad-
dress the bulk of a client's needs at a significantly lower cost and with sub-
stantially less effort.215 The reasons are twofold: (1) unlike the tools that
are available to contractors, many clients are unaware of the "power tools"
or office "windmills" that are available to lawyers, which allow them to be

209 See Christensen & Anthony, supra note 143, at 1 (explaining why law firms can charge

high fees).
210 See Mountain, supra note 67, at 176 (stating automation software can produce documents

in a fraction of time); see also Christensen & Anthony, supra note 143, at 1 (discussing how law
firms work in an insulated environment).

211 See Wesley, supra note 65, at 120 (commenting attorneys do not want to testify against

other attorneys). Attorneys are reluctant to testify against their colleagues on matters dealing with
fees because it is a subjective question. See id.

212 See Romine, supra note 65, at 121 (explaining courts' lack of administering disciplinary

actions for excessive fees). But see Romine, supra note 65, at 120 (acknowledging difficulty in
determining what constitutes a "reasonable fee"). There is great difficulty in assessing what a
reasonable fee is and because of this uncertainty, there is a consensus among the legal profession
that it would be unjust to penalize a lawyer for excessive fees based on what another claims is
fair. See Romine, supra note 65, at 120.

213 See Mountain, supra note 67, at 176 (analogizing automation software with power tools);
see also LAURITSEN, supra note 138, at 14 (analogizing automation software with windmills).
Automation software is like an office "windmill" that helps maximize the work that a lawyer does
by capturing energy and reusing it. See LAURITSEN, supra, at 13-14.

214 See Mountain, supra note 67, at 176 (explaining how other producers of services use most

optimal tools in their trade).
215 See Evans, supra note 138, at 14 (describing potential efficiency levels of automation

software); Mountain, supra note 67, at 176 (questioning why lawyers do not optimize their work
production).
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more efficient and charge a truly reasonable fee; and (2) the current busi-
ness model rewards higher billable hours, which gives less of an incentive

216to lawyers to get work done faster. Therefore, the current ethical rules
continue to allow lawyers to be inefficient and charge what they believe is
a reasonable fee, but in reality is unreasonable when considering how much
lower their fees can be if they use a new system of billing using automation
software.2 1

V. CONCLUSION

"Document automation software is the windmill of the office that
can capture and redeploy intellectual energy before is dissipates".218 If law
firms and lawyers adopt and take advantage of this tool they can change the
current business model of law firms and reduce much of the existing ineffi-
ciencies. In addition, the change will help law firms generate a larger vol-
ume of work at a higher level of efficiency, which will, in turn, increase
profit margins that many firms today are getting from outsourcing. Firms
will not only find that their economic needs are met, but will do so without
risking a violation of the duties that they owe to their clients, because law-
yers will be performing the work themselves. Meanwhile, legislation, both
at the federal and state level, proves that it has not, does not, and most like-
ly will not legislate in the context of private legal outsourcing contracts be-
cause of the constitutional and international obstacles. Conversely, ethics
opinions seem to perpetuate the current inefficient business model of law
firms by drafting model rules that are too broad in scope to be effective.
Document automation software can, and should, be adopted. Law firms
and lawyers will have to reevaluate how they deliver legal services, and in
doing so will hopefully find that the change is for the better.

Tejas G. Patel

216 See LAURITSEN, supra note 138, at 14 (analogizing automation software to windmills);

Mountain, supra note 67, at 176 (pointing to absence of client pressure as one factor for lawyers'
inefficiency). The current law firm billing system also creates a disincentive to optimize work
efficiency because firms use billable-hour numbers to determine bonuses, promotions, and com-
pensation. See Mountain, supra note 67, at 176.

217 See Mountain, supra note 67, at 180 (noting outsourcing sustains current business model
of law firms). Ethics opinions allow for outsourcing and outsourcing sustains the business model.
See id.; Christensen & Anthony, supra note 143, at 1 (explaining how law firms operate in an
closed environment with no price competition); see also Huffman, supra note 125, § 75 (explain-
ing what value billing is).

218 See LAURITSEN, supra note 138, at 13-14 (describing document automation software as
knowledge storing).
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