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APP-BASED DRIVERS, EMPLOYEES OR
INDEPENDENT CONTRACTORS?: BIG TECH’S
FIGHT TO CLASSIFY DRIVERS AS
INDEPENDENT CONTRACTORS PRIORITIZES
FLEXIBILITY AND INNOVATION OVER LABOR
AND CLASS IMPLICATIONS

Erin Chow

We insist that labor is entitled to as much respect as property. But
our workers with hand and brain deserve more than respect for their labor.
They deserve practical protection in the opportunity to use their labor at a
return adequate to support them at a decent and constantly rising standard
of living, and to accumulate a margin of security against the inevitable vi-
cissitudes of life."

The labor movement was the principal force that transformed misery
and despair into hope and progress. Out of its bold struggles, economic and
social reform gave birth to unemployment insurance, old-age pensions, gov-
ernment relief for the destitute and, above all, new wage levels that meant
not mere survival but a tolerable life. The captains of industry did not lead
this transformation; they resisted it until they were overcome.’

I. INTRODUCTION
Worker classification, specifically the distinction between employee

and independent contractor status, is a critical issue for American industries,
employers, and workers.” Employee designation garners certain federal,

! President Franklin D. Roosevelt, Evening Radio Eighth “Fireside Chat” Address (Sept. 6,
1936), [https://perma.cc/4994-KM7P].

2 Martin Luther King, Jr., Address at the 8th Annual Convention of the Illinois State AFL-CIO
(Oct. 7, 1965), [https://perma.cc/2KW3-59X8].

3 See Benjamin Means & Joseph A. Seiner, Navigating the Uber Economy, 49 U.C. DAVIS L.
REV. 1511, 1514, 1522 (2016) (explaining higher cost of employees could end on-demand, app-
based industries). According to the Supreme Court, “[f]lew problems in the law have given greater
variety of application and conflict . . . than . . . what is clearly an employer-employee relationship
and. . . one of independent, entrepreneurial dealing.” /d. at 1514 (quoting NLRB v. Hearst Publ’ns,
Inc., 322 U.S. 111, 121 (1944)).
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state, and local protections ranging from wage and benefit guarantees to pro-
tection against discrimination.* These protections operate within the pre-
sumptive at-will employment relationship between employees and their em-
ployers while seeking to balance power between the two parties.” Quite
simply, hiring employees costs more than independent contractors because
employers have additional financial responsibilities towards employees.°®
Particularly with a newly developed gig economy, there is a storied history
of distinguishing employees from independent contractors in the labor mar-
ket.”

While part-time work, contract work, and temporary help services
are not new phenomena, traditional forms of employment increasingly give
way to “flexible labor” as a result of technological advances.® The evolution
of the market led to the “gig economy.” With roughly 10.6 million

4 See id. at 1522-23; Lewis L. Maltby & David C. Yamada, Beyond “Economic Realities”:
The Case for Amending Federal Employment Discrimination Laws to Include Independent Con-
tractors, 38 B.C. L. REV. 239, 239-40 (1997) (explaining federal protections against discrimination
only apply to employees and not independent contractors). According to the Commission of the
Future of Worker-Management Relations’ 1994 Report and Recommendation, “[t]he single most
important factor in determining which workers are covered by employment and labor statutes is the
way the line is drawn between employees and independent contractors.” Maltby & Yamada, supra,
at 242.

3> See Means & Seiner, supra note 3, at 1520-21 (recognizing at-will employment favors em-
ployers because workers lack leverage to demand better terms and conditions). The presence of
these employee protections signifies a common understanding that an “employer’s ability to com-
pletely structure the employment relationship” has bounds that should be enforced. /d. at 1523.

6 See Means & Seiner, supra note 3, at 1513-14 (“Employees cost more than independent con-
tractors because businesses are responsible for payroll taxes, workers’ compensation insurance,
healthcare, minimum wage, overtime, and reimbursement of business-related expenses for employ-
ees.”).

7 See Maltby & Yamada, supra note 4, at 240, 245 (explaining independent contractor classi-
fication reduces costs and exempts employers from federal labor and employment laws); Alyssa
M. Stokes, Note, Driving Courts Crazy: A Look at How Labor and Employment Laws Do Not
Coincide with Ride Platforms in the Sharing Economy, 95 NEB. L. REV. 853, 855 (2017) (stating
start-up companies avoid traditional labor costs by classifying workers as independent contractors).

8 See Maltby & Yamada, supra note 4, at 245 (describing how “fluid, less secure” work is
replacing traditional blue- and white-collar jobs); Travis Clark, The Gig is Up: An Analysis of the
Gig-Economy and an Outdated Worker Classification System in Need of Reform, 19 SEATTLE J.
FOR SOC. JUST. 769, 773 (2021) (identifying increased use of smartphones as impetus for app-
based industries).

9 Stokes, supra note 7, at 856 (defining gig economy, also known as “sharing economy,” as
“underutilized supply of a good or service that is put to productive use by an independent workforce
that does not fit within the traditional employer-employee relationship” that is “difficult to regu-
late,” and requires “freedom to experiment and innovate”); see also Clark, supra note 8, at 773
(characterizing gig economy as “short-term or freelance employment relationship that offers flexi-
ble hours”). The number of contingent workers in the United States between 1995 and 2010 has
quintupled, reflecting the rapidly growing gig economy. See U.S. BUREAU OF LAB. STATS.,
REPORT 900, CONTINGENT AND ALTERNATIVE EMPLOYMENT ARRANGEMENTS (August 17,
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independent contractors in the United States in 2017, and likely even more
today, the sheer volume of non-traditional employees raises the need to settle
worker classification disputes.'”

This note discusses Transportation Network Companies (“TNCs”)
and Delivery Network Companies (“DNCs”), such as Uber, Lyft, DoorDash,
Instacart, and others, and their recent attempts to classify their drivers as in-
dependent contractors to cut costs and maximize profit.'' More specifically,
this note will explore TNCs’ and DNCs’ attempts to circumvent strong pre-
sumptions of employee status in California and Massachusetts and reactions
to such attempts.'? Finally, this note predicts that ongoing litigation between

1995), [https://perma.cc/P2JU-3X24] (stating 6.7 percent of American workers were independent
contractors, consultants, and free-lancers in 1995); see also U.S. GOV’'T ACCOUNTABILITY OFF.,
GAO-15-168R, CONTINGENT WORKFORCE: SIZE, CHARACTERISTICS, EARNINGS, AND BENEFITS
1,4 (Apr. 20, 2015), [https://perma.cc/S4J3-5WAN] (reporting contingent workers were over forty
percent of American workforce in 2010). According to the Government Accountability Office, the
increase in contingent workers is a result of increasing emphasis on flexibility. U.S. GOV’T
ACCOUNTABILITY OFF., GAO-15-168R, supra, at 4 (describing contingent workers as “workers
who lack job security and those with work schedules that are variable, unpredictable, or both”).

10 See U.S. BUREAU OF LAB. STATS., USDL-18-0942, CONTINGENT AND ALTERNATIVE
EMPLOYMENT ARRANGEMENTS SUMMARY (2017), [https://perma.cc/YB7H-2UKR] (reporting 6.9
percent of American workforce identified as independent contractors); see also Stokes, supra note
7, at 856 (asserting evolving economy complicates classifying worker-employer relationships
within current legal frameworks); Means & Seiner, supra note 3, at 1513 (claiming “one of the
most controversial issues in labor and employment law” is how workers should be categorized in
businesses that rely on applications and internet rather than hierarchical supervision). The gig in-
dustry has experienced “unprecedented market success.” Clark, supra note 8, at 774. However,
this success is not felt by gig drivers that, unlike typical independent contractors that earn higher
wages than employees that do similar work, earn less than their employee-counterparts. See id. at
775 (claiming gig workers do not receive higher wages like traditional independent contractors).
When the traditional workplace becomes “more individualized, independent, and impersonal,” em-
ployer accountability diminishes, making gig workers “one of the most vulnerable workforces in
generations.” Id. at 769, 775. Many independent contractors do not know the legal difference
between independent contractors and employees and assume they are protected as employees until
they attempt to invoke those protections. See id. at 784 (describing misclassified workers’ faulty
assumptions regarding their worker protections). Workers that believe they have been misclassified
bear the cost to litigate otherwise. Id. (illustrating financial cost of workers’ attempts to rectify
misclassification).

1" See Henry Moreno, Note, The Statutory Death of the Gig Economy: How California Policy
Incentivizes the Automation of Five Million Jobs, 75 U. MIA. L. REV. 945, 946 (2021) (explaining
introduction of Uber led to various Transportation Network Companies and subsequent “fight over
driver classification”); Clark, supra note 8, at 770 (explaining employee status triggers employer’s
financial liability for “payroll taxes, pension benefits . . . discrimination, sexual harassment, and
on-the-job injuries”). Companies can save up to thirty percent on payroll taxes alone by classifying
drivers as independent contractors. Id. at 771.

12 See Moreno, supra note 12, at 948 (explaining how TNCs used California’s ballot initiative,
Proposition 22, to avoid burden of “demonstrat[ing] workers are not employees”). After Massa-
chusetts Attorney General Healey filed suit against Uber and Lyft for misclassifying their drivers
as independent contractors in July 2020, TNCs and DNCs filed Petitions to Propose Laws with
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the former Massachusetts Attorney General, Maura Healey, and Uber and
Lyft regarding classification of app-based drivers will result in employee sta-
tus for drivers, so long as the judiciary adheres to the legislative intent and
goals of Massachusetts” employee presumption.

II. HISTORY
A. The Rise of TNCs and DNCs, and How They Work

The advent of Uber in 2009 revolutionized the gig economy by in-
troducing TNCs and DNCs to the labor market.'* This new iteration of gig
work, spearheaded by technology firms like Uber, Lyft, DoorDash, and In-
stacart, connects workers with jobs by channeling traditional work activities
through digital or online platforms such as smartphone applications.'” These
gig workers, also known as application-based drivers (“app-based drivers”),
log into TNCs’ and DNCs’ platforms to receive work and use their own mo-
tor vehicles to transport people or deliver goods.'® Offering work through

Healey in August 2021. See id. at 992 (describing recent suit against Uber and Lyft for misclassi-
fication in Massachusetts); Brief of Intervenors-Defendants at 17, El Koussa v. Att’y Gen., 188
N.E.3d 510 (Mass. 2022) (No. 13237) (explaining suit against Uber and Lyft in Massachusetts).

13 See Cotter v. Lyft, Inc., 60 F. Supp. 3d 1067, 1074 (N.D. Cal. 2015) (indicating California
Legislature decided employees needed statutory protections as “check against the bargaining ad-
vantage employers have over employees — particularly unskilled, lower-wage employees™); Com-
plaint for Declaratory Judgment at 10, Healey v. Uber Techs., Inc., No. CIV. 2084-01519, 2020
WL 9148109, *1 (Mass. Super. Ct. July 14, 2020) (clarifying Attorney General has “substantial
interest in protecting workers ... and fostering a level playing field for businesses”).

14 See Moreno, supra note 12, at 946; Brief of Plaintiffs/Appellants at 14, El Koussa, 188
N.E.3d 510 (No. 13237) (identifying transportation and delivery network companies as app-based
companies that transport people and goods, respectively).

15" See Clark, supra note 8, at 74 (characterizing new wave of gig economy); U.S. GOV’T
ACCOUNTABILITY OFF., GAO-17-561, WORKFORCE TRAINING: DOL CAN BETTER SHARE
INFORMATION ON SERVICES FOR ON-DEMAND, OR GIG, WORKERS 13-14 (2017),
[https://perma.cc/AS8HN-JEPD] (redefining characteristics of gig work with onslaught of large
technology companies). A gig worker is now characterized by the U.S. Government Accountability
Office as someone who is:

Self-employed and performing single projects or tasks on demand;

Providing labor services rather than capital goods or assets;

Working for pay (not providing services in-kind);

Obtaining their work or performing services either offline or online — through applica-
tions or websites, also known as digital or online platforms, which connect workers with
jobs; and

Performing gig work either part-time or full-time.

U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-561, supra, at 1.
16 See Brief of Plaintiffs/Appellants, supra note 14, at 14.
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online platforms makes work more “accessible.”’” Under a typical TNC or
DNC contract, companies set the price of fares for rides or delivery services
that customers book through the online platform, and customers pay the TNC
or DNC directly for the services.'”® After deducting a service fee, the TNC
or DNC pays the driver."

B. Flexibility and Innovation or Cutting Costs and Maximizing
Profits?

The draw towards classifying app-based drivers as independent con-
tractors is rooted in the belief that worker autonomy and flexibility fosters
progress, cuts costs, and reduces liability, promoting profit maximization
and market competitiveness.”’ Independent contractor classification is seen
as an opportunity to “unshackle workers from the constraints of more tradi-
tional employment while . . . unleashing the engine of capitalism to promote
economic growth.”?! Proponents of independent contractor classification al-
lege that work flexibility helps underemployed individuals supplement their
incomes and helps those excluded from traditional labor markets find gainful
employment.”

17" See U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-561, supra note 15, at 2 (claiming app-
based work lowers entry and operating costs for workers). But see Veena Dubal, The New Racial
Wage Code, 15 HARV. L. & POL’Y REV. 511, 526 (2021) (contesting TNCs’ and DNCs’ claim to
offer accessibility of work to marginalized individuals).

18 Complaint for Declaratory Judgment, supra note 13, at 24 (detailing control TNCs and
DNCs have in relationship between driver and customer); see Stokes, supra note 7, at 855-56 (con-
veying gig work arrangement for app-based drivers).

19 See Stokes, supra note 7, at 856-66 (illustrating typical app-based driver compensation).
For Uber drivers, the deducted service fee is about twenty percent of the entire bill. /d. at 866
(describing breakdown of Uber costs).

20 See U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-561, supra note 15, at 17 (listing various
benefits of gig work). But see Clark, supra note 8, at 771-72 (identifying TNCs’ and DNCs’ fear
that costs associated with employee status will stifle innovation); Moreno, supra note 12, at 965
(revealing Uber and Lyft understand financial implications of employee status on business model);
U.S. DEP’T OF LAB., No. 2015-1, ADMINISTRATOR’S INTERPRETATION (July 15, 2015),
[https://perma.cc/VC6W-9B5H] (highlighting misclassification of workers as independent contrac-
tors cuts costs and avoids compliance with laws).

21 Means & Seiner, supra note 3, at 1518.

22 See Clark, supra note 8, at 778 (defining worker flexibility as benefit because “workers can
decide when to work, where to work, and what kind of work to accept”). Workers’ motivations for
engaging in gig work include filling gaps in income, accommodation of work schedule preferences,
and having something to do in their spare time. U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-561,
supra note 15, at 15 (explaining appeals of gig work). The Pew Research Center reported thirty-
seven percent of gig workers stated they engage in app-based work to supplement gaps or changes
in their income. /d. at 16. In 2016, thirty-two percent of workers used gig work as their primary
source of income. Clark, supra note 8, at 778. Due to historical legislation and systemic racism,
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While gig work offers greater flexibility, supplemental income, and
autonomy, it can also be replete with downsides.”® In addition to unpredict-
able workflow and wages, app-based drivers risk not being paid for the work
they perform.”* The Pew Research Center reported that twenty-nine percent
of online gig workers stated that they performed work through an online plat-
form for which they never received payment.”

Classification of app-based drivers as independent contractors or
employees is vital to TNCs’ and DNCs’ business models because an em-
ployer’s financial and legal obligations to an employee severely outweigh
obligations to an independent contractor.”® Independent contractor status

groups such as people of color and immigrants are frequently excluded from traditional labor mar-
kets that afford standard worker protections. See Dubal, supra note 17, at 523 (alleging immigrants
and people of color were “not afforded the same protection as other low-income workers—some-
times not even the same protections as other workers in the same sector”).

23 U.S.GOV’T ACCOUNTABILITY OFF., GAO-17-561, supra note 15, at 17 (stating key benefits
of gig work include flexibility, autonomy, income, the “ability to build a business, a resume, or
experience . . . low barrier to entry; and the ability to pursue a passion”). However, the downsides
to gig work include a “lack of financial security; lack of benefits; and increased risk that arises from
increased liability and high rate of failure in self-employment.” Id. at 18-20.

24 See Dubal, supra note 17, at 515 (illustrating financial risks in gig work); U.S. GOV’T
ACCOUNTABILITY OFF., GAO-17-561, supra note 15, at 19-20 (explaining how customer com-
plaints or ratings could result in canceled payment for services).

25 U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-561, supra note 15, at 19-20.

26 See Clark, supra note 8, at 770 (describing how employee status “triggers ‘enormous liabil-
ity’ for payroll taxes, pension benefits . . . as well as liability for discrimination, sexual harassment,
and on-the-job injuries”); Richard R. Carlson, Why the Law Still Can’t Tell an Employee When It
Sees One and How It Ought to Stop Trying, 22 BERKELEY J. EMP. & LAB. L. 295, 301 (2001)
(explaining employee status’ current importance derives from modern social welfare legislation).
Before the Industrial Revolution, worker classification was limited and primarily used to determine
a hiring entity’s liability for a worker’s negligence. See Carlson, supra, at 301 (explaining classi-
fying workers had little to no importance because of “fewer types of work, fewer occupations,
simpler organization of work, and a pre-established and static view of relationships”). Neverthe-
less, a hiring entity’s liability for third-party injuries because of a worker’s negligence remained a
concern during and after industrialization and led to the use of the “control test,” which determined
a person’s liability for another’s negligence. See id. at 304 (elucidating how industrialization’s
risks to public contributed to inquiries of worker classification). The “control test” is the common-
law test for determining an employer-employee relationship based on whether “the person for
whom the work is done has the right to control and direct the work, not only as to the result accom-
plished by the work, but also as to the details and means by which that result is accomplished . . . .”
NLRB v. Phoenix Mut. Life Ins. Co., 167 F.2d 983, 986 (7th. Cir. 1948). However, during the
wave of New Deal federal legislation during the 1930s, lawmakers sought to protect workers with
collective bargaining laws, social security benefits, minimum wage regulations, and anti-discrimi-
nation rules. See Carlson, supra, at 301 (explaining how economic and social factors during New
Deal influenced importance of worker classification); see also 29 U.S.C. § 157 (codifying employ-
ees’ “right to self-organization . . . bargain collectively . . . “ and take collective action) (emphasis
added); 29 U.S.C. §§ 206-07, 212 (establishing federal minimum wage, “time-and-a-half” overtime
pay, and prohibition of “oppressive child labor” for employees) (emphasis added).
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lowers the financial burden on employers and limits government oversight.?’
The financial cost of hiring a person as an employee can be so substantial
that employers sometimes lay off their employees and rehire them as inde-
pendent contractors with lower pay or few-to-no benefits.”® Logically, it is
economical for new startup companies in the gig economy to classify their
app-based drivers as independent contractors to avoid the traditional labor
costs associated with employees.” In fact, both Uber and Lyft founded their
business models on the independent contractor model because classifying
their app-based drivers as employees would adversely impact their financial

27 See Clark, supra note 8, at 770 (listing employer’s obligations from “payroll taxes [and]
pension benefits . . . [to] liability for discrimination, sexual harassment, and on-the-job injuries”);
Maltby & Yamada, supra note 4, at 245-46 (explaining independent contractor classification cuts
personnel costs). Because major federal labor legislation such as the National Labor Relations Act
of 1935 (“NLRA”), the Fair Labor Standards Act of 1938 (“FLSA”), Title VII of the Civil Rights
Act of 1964 (“Title VII”), the Age Discrimination in Employment Act of 1967 (“ADEA”), the
Occupational Safety and Health Act of 1970 (“OSHA”), and the American Disabilities Act of 1990
(“ADA”) only protect “employees,” employers do not need to abide by the same laws and provide
the same workplace rights or safeguards to their independent contractors. See 29 U.S.C. § 152
(stating “‘employee’ shall include any employee . . . but shall not include . . . any individual having
the status of an independent contractor”); 29 U.S.C. § 203 (limiting FLSA protections to “employ-
ees,” defined as “any individual[s] employed by an employer”); 42 U.S.C.S. §§ 2000e, e-2 (Lex-
isNexis, Lexis Advance through Pub. L. 118-21, approved 11/13/23) (prohibiting employers’ dis-
criminatory conduct against employees) (emphasis added); 29 U.S.C. §§ 630(f), 631-32
(prohibiting employers from discriminating against employees ages forty and above on account of
age) (emphasis added); 29 U.S.C. § 654 (demanding employers provide safe and healthy work-
places for their employees) (emphasis added); 42 U.S.C. § 12112 (prohibiting employers from dis-
criminating against employees on account of disability) (emphasis added).

28 See Maltby & Yamada, supra note 4, at 245-46 (demonstrating financial draw to classify
workers as independent contractors); Louis Uchitelle, More Downsized Workers Are Returning as
Rentals, N.Y. TIMES (Dec. 8, 1996), [https://perma.cc/HIFU-43YQ] (providing examples of for-
mer employees returning to same position, but as contract workers). There is a growing trend that
contract workers were once employees of the same hiring entity before being laid off. See
Uchitelle, supra (stating roughly one-fifth of contract workers were originally employees in their
current place of employment). Alan Krueger, Princeton labor economist and former Assistant Sec-
retary of Treasury for Economic Policy under the Obama administration, explained “[m]any com-
panies don’t want to lose experienced people and they don’t want to keep them on expensive career
tracks . . . [s]o they have come up with a contract-worker status for ex-employees.” Id. Because
replacing employees with contract workers saves corporations money on pension and health care
benefits, employment may no longer be workers’ primary sources of these benefits if enough hiring
entities decide to follow this trend. See id. (suggesting impact of shift towards independent contract
model for workers).

29 See Stokes, supra note 7, at 858 (identifying incentives for startup companies to classify
workers as independent contractors). The costs associated with employee classifications for app-
based drivers will “overly burden employers,” and economists, legislators, and employers fear that
these additional costs will be passed onto consumers and ultimately impact business and innova-
tion. Clark, supra note 8, at 771-72.
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outlook.*® In its 2020 Form 10-K, Uber alleged to its investors that classify-
ing its drivers as employees would lead to significant and unplanned ex-
penses.’’

Classifying app-based drivers as independent contractors subjects
them to lower wages and eliminates their labor protections.”> While many
states and municipalities have adopted laws providing employees additional
protection, several federal protections exist for employees as well.*> These

30" Moreno, supra note 11, at 965 (explaining independent contractors are integral to app-based
gig industries’ business models). The cost of classifying app-based drivers as employees in Cali-
fornia alone would amount to an additional cost of about $500 million a year for Uber and $290
million a year for Lyft. /d. at 949, 994 (contemplating app-based industry’s demise if forced to
classify drivers as employees); see also Uber Techs., Inc., Annual Report (Form 10-K) (Feb. 26,
2021) at 14, [https://perma.cc/SY WD-HXWF] (detailing litigation costs of drivers’ claims for mis-
classification damages in 2020). According to Uber, it paid twenty million dollars in a settlement
for a class action brought by its drivers in California and Massachusetts for misclassification in
2020. Uber Techs., Inc., Annual Report (Form 10-K), supra, at 13-14. More than one hundred
thousand drivers across the United States have made claims against Uber for misclassification. /d.
at 14. Despite settling most of these claims individually, Uber has spent approximately $155 mil-
lion dollars on these settlements as of December 31, 2020. Id.

31 Uber Techs., Inc., Annual Report (Form 10-K), supra note 30, at 14 (“If . . . we are required
to classify Drivers as employees, we would incur significant additional expenses . . . associated
with the application of wage and hour laws . . . employee benefits, social security contributions,
taxes [direct and indirect], and potential penalties.”).

32 See U.S. DEP’T OF LAB., No. 2015-1, supra note 20, at 10 (describing how employee mis-
classification eliminates minimum wage, overtime compensation, unemployment insurance, and
workers’ compensation protections). “Correct classification of workers as employees or independ-
ent contractors has critical implications for the legal protections that workers receive, particularly
when misclassification occurs in industries employing low wage workers.” Id. TNCs consistently
lower their fares for customers to increase demand and limit competition, rendering lower wages
for its app-based drivers. See Clark, supra note 8, at 785. Classifying workers as independent
contractors rather than employees means that workers are not afforded protection under the follow-
ing federal labor laws:

[T]he Fair Labor Standards Act (FLSA) [which] requires the payment of minimum wage
and overtime to employees; the National Labor Relations Act (NLRA) [which] provides
certain rights to employees, such as the right to self-organize, join labor organizations,
bargain collectively through representatives, and engage in concerted activities; the Em-
ployee Retirement Income Security Act (ERISA) [which] protects the interests of em-
ployees in their pension and welfare benefit plans; and the Family and Medical Leave
Act (FMLA) [which] entitles some employees to take leave for medical reasons, the birth
or adoption of a child, or for the care of a child, spouse, or parent.

Stokes, supra note 7, at 857.

33 See Means & Seiner, supra note 3, at 1523 (concluding local, state, and federal worker pro-
tections signifies importance of limiting employer control over employees). Examples of stronger
state employee protections than federal protections include earned sick time in California and Mas-
sachusetts. See CAL. LAB. CODE § 202 (Deering 2022) (providing at-will California employees
must receive final wages within seventy-two hours of termination); MASS. GEN. LAWS ch. 149, §
148C (2022) (codifying one hour of paid sick time for every thirty hours worked by Massachusetts
employees).
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employee protections date back to the New Deal era with the Fair Labor
Standards Act of 1938 (“FLSA”), which established a federal minimum
wage and overtime pay.”* The National Labor Relations Act of 1935
(“NLRA”) gave employees the right to self-organize, bargain collectively,
and take collective action, such as strikes, when negotiating with employ-
ers.”> During the American Civil Rights era, federal labor legislation ad-
dressed discrimination in the workplace through the passage of Title VII of
the Civil Rights Act of 1964 (“Title VII”) and the Age Discrimination in
Employment Act of 1967 (“ADEA”), which prohibit discrimination on the
basis of certain protected classes in the hiring, firing, and treatment of em-
ployees.*® More recently, federal protections prohibit discrimination against
employees on account of actual or perceived disabilities under the Ameri-
cans with Disabilities Act of 1990 (“ADA”), and provide employees with
limited unpaid, job-protected leave for certain family and medical reasons
under the Family and Medical Leave Act of 1993 (“FMLA”).>” Without the
protection of labor laws as independent contractors, app-based drivers may
struggle to make a livable wage and foster a healthy family because TNCs
and DNCs can pay their app-based drivers much lower wages, limit their
ability to take collective action, and leave them without recourse for

34 29U.8.C. §§ 206-07. During President Franklin Delano Roosevelt’s 1936 presidential cam-
paign, he promised stronger worker protections amid an era of sweat labor industries. Jonathan
Grossman, Fair Labor Standards Act of 1938: Maximum Struggle for a Minimum Wage, U.S.
DEP’T OF LAB., [https://perma.cc/8RAE-9SJQ] (last visited Aug. 25, 2023) (describing how child
workers experienced starvation wages and exploitive work hours). FLSA sought to address work-
ing conditions that left one-third of the working population “ill-nourished, ill-clad, and ill-housed.”
See id. (stating FLSA outlawed child labor and established federal minimum wage and limited work
hours). According to the Commissioner of Labor Statistics, Isador Lubin, the American economy
“had deteriorated to the chaotic stage where employers with high standards were forced by cut-
throat competition to exploit labor in order to survive.” Id.

35 See 29 U.S.C. §§ 151, 157 (explaining right to organize and bargain collectively helps “re-
store equality of bargaining power between employers and employees”). Uber recognized the
power the NLRA provides employees and disclosed to its investors that if its drivers were classified
as employees, subsequently unionized, and settled on collective bargaining agreements with terms
that “deviate significantly from [its] business model, [its] business, financial condition, operating
results[,] and cash flows could be materially adversely affected.” Uber Techs., Inc., Annual Report
(Form 10-K), supra note 30, at 14. Moreover, any labor dispute involving unionized drivers would
likely hurt its reputation, disrupt its operations, and lead to costly litigation. See id. (describing
economic and financial impact of driver unionization).

36 See 42 U.S.C.S. § 2000e-2 (prohibiting discriminatory conduct against employees based on
race, color, religion, sex, and national origin); 29 U.S.C. §§ 621, 623, 631 (protecting employees
ages forty and above from discriminatory conduct in workplace).

37 42U.8.C. § 12112 (prohibiting discrimination based on disability); 29 U.S.C. §§ 2601, 2614
(establishing leave for family and medical reasons “to promote the stability and economic security
of families”).
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workplace discrimination or job security during family or medical crises.*®
While proponents of classifying app-based drivers as independent contrac-
tors rely on the advantages of gig work, some view the current push to clas-
sify app-based drivers as independent contractors as a way to preserve class
strata and maximize profits.*

As the debate over classification of app-based drivers continues,
there is no doubt that misclassification has serious consequences for govern-
ment programs.*” When employers misclassify their employees as independ-
ent contractors, they rob billions of dollars from social programs and avoid
paying taxes.*' This creates greater financial strain on local, state, and

38 See Brief of the City of Boston as Amicus Curiae in Favor of the Plaintiffs/Appellants at 4-
6, El Koussa v. Att’y Gen., 188 N.E.3d 510 (Mass. 2022) (No. 13237) (illuminating financial and
legal ramifications of absence of statutory wage protections for independent contractors).

39 See Brief of Civil Rights Organizations as Amicus Curiae in Favor of the Plaintiffs-Appel-
lants at 34, El Koussa, 188 N.E.3d 510 (No. 13237) (concluding TNCs and DNCs “weaponize”
opportunity to justify “perpetuat[ing] occupational segregation by color and race”); Dubal, supra
note 18, at 514 (stating that gig work in United States is primarily conducted by immigrants and
subordinated minorities). Third-party organizations’ demographic data indicate Black Indigenous
People of Color (“BIPOC”) make up a sizable portion of app-based drivers. Compare Christy
England, The Gig Economy by the Numbers, THE EMP. RTS. ADVOC. INST. FOR L. & POL’Y 6
(2020), [https://perma.cc/AV8X-BTAC] (claiming forty percent of American gig workers are
Black or Latinx) with Jenny Chang, FINANCES ONLINE, 47 Lyfi Statistics in 2023: Data on Reve-
nue, Riders & Drivers, [https://perma.cc/8XHU-ADNIJ] (last modified Jan. 8, 2023) (reporting
sixty-nine percent of Lyft drivers in 2021 were minorities). Given this “highly racialized labor
market,” the effects of low and unpredictable wages are disproportionately felt by BIPOC commu-
nities and create a new caste system. Dubal, supra note 18, at 514-15 (claiming gig work is pri-
marily done by immigrations and people of color). Nicole Moore, a driver and organizer with
Rideshare Drivers United explains the continuing history of excluding workers of color from fed-
eral employment protections by stating: “[h]istorically, who else hasn’t been covered by the mini-
mum wage? Domestic workers. Farm workers. And now app-based workers. And just like domestic
and farm workers, we’re a majority people of color and immigrant workforce ....” Eliza
McCullough, et al., Prop 22 Decreases Wages and Deepens Inequities for California Workers,
NAT’L EQUITY ATLAS, (Sept. 21, 2022), [https://perma.cc/UKS6-AD4Z].

40 See Margot Roosevelt & Suhauna Hussain, Prop. 22 is Ruled Unconstitutional, a Blow to
California Gig Economy Law, L.A. TIMES (Aug. 20, 2021, 10:22 PM), [https://perma.cc/UGSY-
HGAY] (explaining how app-based drivers’ status in California is unsettled after judge ruled Prop-
osition 22 unconstitutional); Memorandum and Order Denying Defendant’s Motion to Dismiss,
Healey v. Uber Techs., Inc., No. CIV. 2084-01519, at 6, 2021 WL 1222199 (Mass. Super. Ct. Mar.
25, 2021) (holding Uber and Lyft’s motion to dismiss denied continuing litigation); sources cited
supra note 29 and accompanying text (explaining how independent contract status cuts significant
costs for employers); sources cited supra note 33 and accompanying text (detailing how independ-
ent contractor status undercuts stability and protection of workers); Clark, supra note 8, at 784
(claiming federal, state, and local governments suffer financially when employers misclassify em-
ployees).

41 See Clark, supra note 8, at 784-85 (claiming misclassification robs “Social Security, Medi-
care, unemployment insurance, and workers’ compensation” while also reducing taxes). According
to a 2004 University of Massachusetts and Harvard University research report, the misclassification
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federal governments because governments often expand public benefits pro-
grams to respond to the financial needs of misclassified workers.*

C. California Creates Employee Presumption Through Judicial
Authority

California is seen as an “employee friendly” state because its Labor
Code enumerates several worker protections, such as overtime pay, paid
family leave, and fair chance hiring.* In 2015, several app-based drivers in
California filed suit against Uber and Lyft to claim employee status.*

of at least one in seven construction workers in Massachusetts resulted in a loss of roughly fifteen
million dollars in employment taxes. /d. at 785.

42 See Brief of the City of Boston, supra note 38, at 4-5 (conveying how misclassified employ-
ees receive lower wages, impacting their ability to afford everyday necessities). The Attorney
General of Massachusetts argued before the Supreme Judicial Court that misclassification of em-
ployees as independent contractors “costs the state and local governments billions of dollars in
revenue, and deprives Social Security, Medicare, unemployment insurance, and workers’ compen-
sation funds of money that would otherwise go to vital public benefits.” Brief of Plaintiffs/Appel-
lants, supra note 14, at 8 (citing Somers v. Converged Access, Inc., 911 N.E.2d 739, 750 (Mass.
2009)). Two studies estimated that Massachusetts loses between $259 and $278 million in revenue
annually due to misclassification of workers as independent contractors. /Id.

43 See Cotter v. Lyft, Inc., 60 F. Supp. 3d 1067, 1074 (N.D. Cal. 2015) (explaining worker
protections like minimum wage, reimbursement, et cetera., were designed to protect workers); CAL.
LAB. CODE § 246 (Deering 2022) (establishing one hour of paid sick time for every thirty hours
employees work); CAL. LAB. CODE § 510 (Deering 2022) (codifying time-and-a-half pay for every
hour worked after eight hours in one workday); CAL. GOV’T. CODE § 12952 (Deering 2022) (pro-
tecting job applicants from discrimination on basis of past criminal convictions). The “Fair Chance
Act,” which prohibits employers from asking job applicants about their criminal conviction history
prior to making a conditional job offer, enacted “fair chance hiring.” Fair Chance Act: Guidance
for California  Employers and Job Applicants, C.R. DEP'T, STATE OF CAL.,
[https://perma.cc/TQL7-9PCK] (last visited Jan. 20, 2023) (describing impact of Fair Chance Act
on California employers and prospective employees). “The California Legislature decided that
employees need these protections as a check against the bargaining advantage employers have over
employees—particularly unskilled, lower-wage employees—and the corresponding ability em-
ployers would otherwise have to dictate the terms and conditions of the work.” Cotter, 60 F. Supp.
3d at 1074. These protections are limited to employees because independent contractors usually
are in a much more advantageous position than employees. See Clark, supra note 8, at 775 (claim-
ing traditional, non-gig-worker independent contractors usually earn higher wages than their em-
ployee-counterparts).

[Clontractors who are truly independent readily can sever the business relationship and
take their services and equipment elsewhere when faced with unfair or arbitrary treat-
ment, or unfavorable working conditions . . . a true contractor does not suffer the effects
of unequal bargaining power to any degree comparable to that suffered by employees.

Cotter, 60 F. Supp. 3d at 1074.
4 See Cotter, 60 F. Supp. 3d at 1070 (outlining drivers’ claims against Lyft for misclassifica-
tion, underpayment, and failure to reimburse work expenses); O’Connor v. Uber Techs., Inc., 82 F.
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Initially, California employed the Supreme Court of California’s multifactor
Borello test to determine a worker’s legal status as an employee or an inde-
pendent contractor, where the primary factor controlling a worker’s status
was whether the alleged employer had the right to “control the manner and
means of accomplishing the desired result.”* In the context of app-based
drivers, the first step in the Borello analysis is to determine if the drivers
provide the TNC or DNC with a service.*® If the court finds that drivers do
provide the TNC or DNC with a service, the court must then determine
whether the TNC or DNC has significant control over the manner and means
of the services provided.*” In both of the 2015 app-based driver cases in
California, the court stated that the traditional Borello test to classify workers
was insufficient, given the rise of the app-based, gig economy.*®

Supp. 3d 1133, 1135 (N.D. Cal. 2015) (describing suit against Uber for misclassification and keep-
ing portions of gratuity from customers).

45 S.G. Borello & Sons, Inc. v. Dep’t of Indus. Rels., 769 P.2d 399, 404 (Cal. 1989). The
secondary factors considered under Borello included the right to terminate the employment rela-
tionship at will, without cause, but also

.. . [w]hether the one performing the services is engaged in a distinct occupation or busi-
ness;...the kind of occupation[;] . . . the skill required in the particular occupation; . . .
whether the principal or the worker supplies the instrumentalities, tools, and the place of
work for the person doing the work; . . . the length of time for which the services are to
be performed,; . . . the method of payment, whether by the time or by the job; . . . whether
or not the work is a part of the regular business of the principal; and . . . whether or not
the parties believe they are creating the relationship of employer-employee.

Id. When applying the Borello test, courts should keep “an eye towards the purpose [employee
protection] statutes were meant to serve, and the type of person they were meant to protect.” Cotter,
60 F. Supp. 3d at 1075.

46 See Cotter, 60 F. Supp. 3d at 1073 (classifying someone who performs service is generally
presumed to be employee under Borello); O ’Connor, 82 F. Supp. 3d at 1142 (concluding that driv-
ers perform services for Uber). Many TNCs and DNCs claim to be technology companies rather
than transportation or delivery companies. See Brief of Intervenors-Defendants, supra note 12, at
14 (referencing TNCs’ and DNCs’ self-characterization as technology companies). Nevertheless,
the court found in O’Connor that despite claiming to be a technology company, it is “clear that
Uber is most certainly a transportation company, albeit a technologically sophisticated one.” 82 F.
Supp. 3d at 1137, 1141. The court went on further to state that drivers clearly performed a service
for Uber because without them offering transportation, Uber would not generate revenue. Id. at
1142.

47 O’Connor, 82 F. Supp. 3d at 1149 (pointing to conflicting facts regarding Uber’s extent of
control over drivers). The plaintiffs in the case provided evidence of Uber documents instructing
drivers what to wear, what to play on the radio, etc., but Uber alleged these instructions were only
suggestions. Id. Similarly, the Cotter court recognized that Lyft did not control when drivers
logged into their platform, but maintained a great deal of power over how drivers work by reserving
the right to fire drivers for failing to meet certain expectations. 60 F. Supp. 3d at 1069 (claiming
drivers do not appear to be employees, but are not independent contractors either).

48 See O’Connor, 82 F. Supp. 3d at 1153 (denying motion to dismiss because could not classify
drivers as matter of law under Borello). The court did opine that the California Legislature or
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A few years later, the Supreme Court of California created a pre-
sumption of employee status and required employers to prove three prongs
(the “ABC Test”) to rebut the presumption.*” In Dynamex Operations W.,
Inc. v. Super. Ct.,”° the Supreme Court of California decided that to over-
come the employee presumption, the hiring business would need to prove
that (a) “the worker is free from control and direction of the hirer in . . .
[their] work,” (b) “the worker performs work that is outside the usual course
of the hiring entity’s business|[,]”” and (c¢) “the worker is customarily engaged
in an independently established trade, occupation, or business of the same
nature as . . . the work performed.”®" The rationale behind this presumption
of employee status was to “enable [workers] to provide at least minimally
for themselves and their families.”

In response to increasing misclassification of service industry work-
ers, Assemblywoman Lorena Gonzalez introduced Assembly Bill No. 5
(“AB 5”) to the California Legislature in 2018 in an attempt to codify the
presumption of employee status in California’s Labor Code.> AB 5 is also
known as the “Gig Worker Law” because, despite its application to nearly

appellate courts may eventually refine or revise the Borello test to meet the evolving economy. /d.
The court in Cotter went beyond stating the insufficiency of the Borello test in the context of app-
based drivers and declared that “the jury in th[e] case [would] be handed a square peg and asked to
choose between two round holes” to figure out the status of app-based drivers. Cotter, 60 F. Supp.
3d at 1081. The court also gave insight that given some app-based drivers treat gig work as a full-
time job and rely on gig work income that these app-based drivers resemble the “kind of worker
the California Legislature has always intended to protect as an ‘employee.’” Id. at 1069.

49 Dynamex Operations W., Inc. v. Super. Ct., 416 P.3d 1, 35 (Cal. 2018); see Idrian
Mollaneda, The Aftermath of California’s Proposition 22, CALIF. (May 2021),
[https://perma.cc/8YKB-AX8C] (stating “ABC” test used to rebut newly created presumption that
all workers are employees). The Supreme Court of California’s ruling in Dynamex Operations
came after the court found that Dynamex reclassified all its drivers as independent contractors after
management concluded doing so would “generate economic savings.” Moreno, supra note 12, at
961.

30 416 P.3d 1 (Cal. 2018).

31 Id. at 35.

52 Id. at 32. The Supreme Court of California further explained that the presumption of em-
ployee status helps to “accord [workers] a modicum of dignity and respect.” Id. Expanding mini-
mum wage protections to all workers until employers prove workers are not employees is especially
important for minority communities to “undo historical patterns of injustice.” Dubal, supra note
17, at 528 n.82.

33 Dubal, supra note 17, at 528-29. According to Assemblywoman Gonzalez,

The gig companies strategically recruit drivers who are from working class, communities
of color. They [seek] out vulnerable workers who would be caught in a continual cycle
of desperation and need for immediate cash. [They try to] ensure that these drivers—
who are overwhelmingly Black and brown—are relegated to a permanent underclass of
workers who makes less than minimum wage without any actual benefits.

1d. at 529 n.86.
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all California workers, it has the potential to undermine TNCs’ and DNCs’
legal claim that their drivers are independent contractors.® The following
year, AB 5 passed, which placed the burden on employers to demonstrate
that workers are not employees under the ABC Test.>> Not long after, Cali-
fornia sued TNCs and DNCs, including Uber and Lyft, for failing to comply
with the new law.>®

In 2022, the Northern District of California applied the ABC Test,
codified by AB 5, in Sportsman v. A Place for Rover, Inc.”’ A pet care pro-
vider (“Sportsman”), brought this suit seeking to recover damages from A
Place for Rover, Inc. (“Rover”) for misclassifying her as an independent con-
tractor.”® Rover created and maintained an online platform that allowed pet
care providers, like Sportsman, to create a profile and market their services
to pet owners.”” On Rover’s platform, pet care providers select the services
they offer, the rates to charge for each service, the type of cancellation policy,
the geographic area where they provide services, and their availability to
provide services.®® Once a pet owner books services on the platform, the pet
owner is charged, and Rover receives the pet owner’s payment, holds the
funds, deducts a service fee, and then remits payment to the pet care pro-
vider.®’ To use Rover’s platform, both pet care providers and pet owners
must agree to Rover’s user agreement and terms of service.*

3 See id. at 529 (honing in on AB 5’s significance for app-based drivers whose employers
deny employment protections).

35 CAL.LAB. CODE § 2775 (Deering 2022) (codifying three-part test for independent contrac-
tor status in California); Dynamex Operations, 416 P.3d at 32 (outlining three-part independent
contractor test); see Moreno, supra note 11, at 948 (describing codification of Dynamex Operations
in California).

36 See People v. Uber Techs., Inc, No. CIV. 20-584402, 2020 Cal. Super. LEXIS 152 *1, *1-
2 (Super. Ct. of Cal. Aug. 10, 2020) (explaining California sought to enforce Uber’s compliance
with AB 5); Dubal, supra note 18, at 530 (stating TNCs and DNCs publicly insisted AB 5 did not
apply to them). In response to these suits, Uber and Lyft threatened to shut down in California.
See Mollaneda, supra note 49 (explaining Uber and Lyft’s reaction to codification of Dynamex
Operations in AB 5); Moreno, supra note 12, at 991 (alleging Uber and Lyft would rather reduce
operations in California than comply with AB 5).

57537 F. Supp. 3d 1081, 1085, 1091-93 (N.D. Cal. 2022) (applying AB 5 independent con-
tractor test).

38 Id. at 1085 (identifying parties in Sportsman case).

59 Id at 1086 (describing business of Defendant Rover); see also About Rover, Rover,
[https://perma.cc/KU9K-X62F] (last visited Feb. 1, 2023) (explaining how pet care providers en-
gage with Rover to provide services).

0 Sportsman, 537 F. Supp. 3d at 1086 (detailing how pet care providers use Rover’s platform).
Pet care providers on Rover can also limit their services to pets of certain size, weight, and breed,
as well as limit their services to a specific number of pets. /d.

1 Id. at 1086 (describing Rover’s fee collection and payment process).

2 1.
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Under the ABC Test, the court found as a matter of law that Sports-
man was an independent contractor and not an employee of Rover.*> Despite
Rover controlling the communication and payment between pet care provid-
ers and pet owners, the court held that Sportsman controlled the means by
which she performs her pet care services because she chooses the services
she provides, how much they cost, and which clientele to accept, which sat-
isfies the first prong of the ABC test.**

Furthermore, while Rover generates revenue from the successful
bookings between pet care providers and pet owners, the court held that the
services that pet care providers provide pet owners is “distinct from Rover’s
business of providing a marketplace” that connects pet owners to pet care
providers.®> Evidence also indicated that Sportsman used her Rover profile
to advertise her services and distinguish herself from other providers on
Rover’s platform.®® Therefore, Sportsman painted herself as “operating an
independent business,” fulfilling the final prong of the ABC test.®” By satis-
fying all three prongs of the ABC test, Rover successfully rebutted the pre-
sumption that Sportsman and other Rover pet care providers are employ-
ees.®®

0 Id. at 1102.

% Jd. at 1091; see also CAL. LAB. CODE § 2775 (Deering 2022) (stating “the worker is ‘free
from control and direction of the hirer’ in their work” as first prong of ABC test). Rover has re-
quirements on how pet care providers assemble their respective profiles, but this control was limited
to how pet care providers arrange their information and did not dictate “the manner and means by
which [pet care providers] rendered services [they] chose to offer.” Sportsman, 537 F. Supp. 3d at
1091. Moreover, pet care providers controlled when they worked by including their availability on
their profiles and could decline or cancel bookings for services on their own volition. /d.

5 Sportsman, 537 F. Supp. 3d at 1094; see also CAL. LAB. CODE § 2775 (Deering 2022) (iden-
tifying “the worker performs work that is outside the usual course of the hiring entity’s business”
as second prong of ABC test). The court rationalized that Rover gives pet care providers “access
to its online marketplace and leaves them ‘to their own devices to make a profit from it.”” Sports-
man, 537 F. Supp. 3d at 1096.

6 Sportsman, 537 F. Supp. 3d at 1085. To determine if Rover satisfied the third prong of ABC
test, court considered whether Sportsman was like a traditional independent contractor that “inde-
pendently . . . made the decision to go into business for himself or herself . . . and generally takes
the usual steps to establish and promote his or her independent business . ...” Id. at 1098. The
court found that Sportsman’s actions and statements in her profile highlighted her personal experi-
ence, which indicated that Sportsman promoted herself as operating as an independent business and
suggested that Sportsman was an independent contractor. /d. at 1099.

7 Id.

%8 See supra notes 66-69 and accompanying text (applying ABC test to Sportsman).
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D. TNCs and DNCs Attempt to Circumvent Employee Presumption
through the Proposition 22 Ballot Initiative

To preserve their business models and circumvent judicial precedent
and statutory law, TNCs and DNCs sought to carve out an exception for their
app-based drivers in California by authoring their own ballot initiative, Prop-
osition 22 (“Prop 22”).° Prop 22 proposed classifying app-based workers
as transportation or delivery “network workers” and instituted certain worker
benefits and protections.”

In 2020, California Attorney General Xavier Becerra brought suit
against Uber and Lyft to force them to comply with AB 5.”' The appellate
court affirmed the trial court’s preliminary injunction against classifying
drivers as independent contractors, which violated state law.”> However,
Prop 22 was passed by the electorate, exempting TNCs and DNCs from com-
pliance with AB 5 within days of this decision and after over two hundred
million dollars was spent on the campaign.”” The ratification of Prop 22
created a “new wage code” for transportation and delivery network workers,

9 See Mollaneda, supra note 49 (explaining purpose of Prop 22).
70 Id. (outlining different benefits app-based drivers would receive as network workers). Prop
22

instituted a minimum wage for app-based drivers based on their “engaged time,” pro-
vided some mileage compensation for drivers, set caps on work hours, prohibited work-
place discrimination and harassment, and required gig companies to provide healthcare
subsidies and accident insurance. The new law also limited local governments’ abilities
to set additional rules on rideshare and delivery companies and required a supermajority
of the state legislature to amend.

Id. A health stipend would only be available for drivers who hit a minimum of twenty-five active
hours per week and these drivers could receive a maximum of $1,227.54 per quarter, roughly four
hundred dollars per month. /d. It is important to note that Prop 22 has no provision for workers’
compensation, paid family leave, or unemployment insurance for app-based drivers. See id. Ulti-
mately, network workers under Prop 22 would be treated similarly to independent contractors under
the California Wage Code. See Dubal, supra note 17, at 530 (explaining network workers would
be ineligible for protection under most state employment laws).

71 People v. Uber Techs., Inc., 270 Cal. Rptr. 3d 290, 302 (Cal. Ct. App. 2020).

72 See id. at 331-32 (affirming preliminary injunction against Uber and Lyft for “continued
misclassification of drivers”); Dubal, supra note 17, at 532 (explaining California courts confirmed
Uber and Lyft drivers were employees under state law).

73 Dubal, supra note 17, at 532 (stating passage of Prop 22 gave TNCs and DNCs complete
contractual control over their drivers); see Mollaneda, supra note 49 (describing Prop 22 as most
expensive ballot initiative in California’s history). Prop 22 became law in California fifty-eight
percent approval in November 2020. Roosevelt, supra note 40.
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which encouraged the substitution of network workers’ model for many
forms of traditional employment.”™

A year later, Service Employee International Union (“SEIU”) sued
the State of California to invalidate Prop 22 for violating the state’s Consti-
tution.”> After an Alameda County Superior Court held Prop 22 unconstitu-
tional, the First District Court of Appeal of California reversed this decision,
upholding Prop 22 in March 2023.7

III. FACTS

A. An Overview of Massachusetts’ Worker Protections under Chapter
148

Massachusetts, like California, is seen as an “employee-friendly”
state, granting several protections and benefits to employees in the Common-
wealth.””  Thus, it is not surprising that Massachusetts’ Independent

74 See Mollaneda, supra note 49 (predicting Prop 22’s expansion of cheap independent con-
tractor model). In 2021, Albertsons and Vons, both grocery store chains, announced that they
would replace their unionized delivery drivers with DoorDash contractors. /d.

75 See Emergency Petition for Writ of Mandate and Request for Expedited Review at 10-13,
27, 29, Castellanos v. State, No. CIV. 266551, 2021 Cal. LEXIS 833, *1 (Cal. Feb. 3, 2021) (de-
scribing SEIU’s claim that Prop 22 usurped constitutionally enumerated legislative and judiciary
powers). Prop 22 also violated the single-subject rule for amendments. /d. at 30-31.

76 Castellanos v. Hagen, No. CIV. 21088725, 2021 Cal. Super. LEXIS 110166 *1, *3-4 (Cal.
Super. Ct. Aug. 20, 2021); see Roosevelt, supra note 40 (detailing Prop 22’s state constitutional
violations). In a two-to-one decision, the appeals court upheld Prop 22 despite some provisions
that “unduly constrained the California Legislature’s authority,” which were struck down. Suhauna
Hussain, California Appeals Court Reverses Most of Ruling Deeming Prop. 22 Invalid, L.A. TIMES
(Mar. 13,2023, 6:02 PM), [https://perma.cc/B7PS-J7DE]. According to Judge Roesch, who held
Prop 22 unconstitutional, “[i]f the people wish to use their initiative power to restrict . . . power
granted to the Legislature, they must first do so by initiative constitutional amendment . . ..” Cas-
tellanos, 2021 Cal. Super. LEXIS 110166, at *5-6.

77 See Complaint for Declaratory Judgment, supra note 13, at 47-48, 52-54, 57-59, 63. The
Wage Act creates a right to full and timely payment of all earned wages and prohibits employers
from requiring employees to incur necessary business-related expenses. Id. at 47-48; see also MASS
GEN. LAWS ch. 149, §§ 148-50. Massachusetts Minimum Wage Law requires employees to re-
ceive no less than applicable minimum hourly wage rate in effect and expressly prohibits reducing
employee’s pay below minimum wage regardless of whether the employee agreed to such an ar-
rangement. Complaint for Declaratory Judgment, supra note 13, at 52-53; see also MASS GEN.
LAWS ch. 151, § 1. Massachusetts Overtime Law requires that an employee must be paid no less
than time and one-half of regular hourly rate of pay for all hours worked over forty in a week and
prohibits parties from agreeing between themselves that an employee may work for less than over-
time rate. Complaint for Declaratory Judgment, supra note 13, at 54; see MASS. GEN. LAWS ch.
151, §§ 1A, 2. Massachusetts Earned Sick Time Law requires employers with eleven or more
workers to provide paid leave to employees during absences from work to allow employees,
whether employed full or part-time or on a seasonal or temporary basis, to care for themselves and
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Contractor Misclassification Statute (“§ 148B”) creates a presumption of
employee status that an employer must overcome by satisfying a three-prong
test.”® Under § 148B, a worker is an independent contractor if the employer
can prove that:

(1) the individual is free from control and direction in con-
nection with the performance of the service, both under his
contract for the performance of service and in fact; and (2)
the service is performed outside the usual course of the busi-
ness of the employer; and, (3) the individual is customarily
engaged in an independently established trade, occupation,
profession or business of the same nature as that involved in
the service performed.”

B. The Application of § 148B to Employee Misclassification Claims

In Sebago v. Boston Cab Dispatch, Inc.,*” the Massachusetts Su-
preme Judicial Court employed § 148B’s three-part conjunctive test to de-
termine whether taxicab drivers were independent contractors or employees
of the defendants, who were a collection of taxicab owners, radio associa-
tions, and a taxicab garage.®' The first inquiry was whether these taxi drivers
provided the defendants with a “service”, and the motion judge granted sum-
mary judgment in favor of the taxicab drivers because the drivers provided a
service, that, without their work, would render the defendants’ taxicab li-
censes and cars worthless.*> The Supreme Judicial Court found the inquiry

family members without fear of reprisal. Complaint for Declaratory Judgment, supra note 13, at
57-59; see MASS. GEN. LAWS ch. 149, § 148C. Massachusetts anti-retaliation statutes prohibit
employers from retaliating against those who assert their rights under the wage laws. Complaint
for Declaratory Judgment, supra note 13, at 63; see MASS GEN. LAWS ch. 149, § 148A, ch. 151, §
19(1). Wage laws impose strict liability even if an employer made an error in good faith. See
Complaint for Declaratory Judgment, supra note 13, at 22.

78 Complaint for Declaratory Judgment, supra note 13, at 19; MASS. GEN. LAWS ch. 149, §
148B.

79 MASS. GEN. LAWS ch. 149, § 148B. An employer violates § 148B if “(1) the employer
misclassifies an individual as an independent contractor in violation of the 3-part test; and (2) as a
result of that misclassification, the ER violates one or more of the enumerated employment-related
offenses . . ..” Complaint for Declaratory Judgment, supra note 13, at 21.

80 28 N.E.3d 1139 (Mass. 2015).

81 14 at 1142-43. For a taxicab to be in service, the taxicab owner needed a license. Id. at
1143. Radio associations provided dispatch services to members with taxicab licenses. /d. at 1144.

82 Id at 1147.
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unnecessary because the defendants satisfied all three prongs of § 148B even
if the taxicab drivers did provide the defendants with a service.®

In considering the first element of § 148B, the court recognized that
taxicab drivers were not entirely “free from control” because a comprehen-
sive set of rules regulated the industry.* Nonetheless, the court concluded
that taxicab drivers were free from control because they carried out their ac-
tivities and duties with minimal instruction from the defendants.® The driv-
ers chose their shifts and the number of passengers to transport during those
shifts.™

Next, the court decided if the taxicab drivers’ service was outside

the usual course of the employer’s business.®” The court stated that a hiring
entity’s own definition of its business is indicative of the usual course of that
business, but that it also depends on “whether the service the individual is
performing is necessary to the business of the employing unit or merely in-
cidental.”®® Because the defendants’ businesses were not directly dependent
on the success of the drivers at securing passengers and earning revenue, the
court found that the taxicab drivers’ services were outside the usual course
of the defendants’ businesses.*

Last, the court examined whether the taxicab drivers engaged in an
independently established business.”’ Evidence that the taxicab drivers were

8 Id. at 1148-49.

84 Sebago, 28 N.E.3d at 1149. The Boston Police Commissioner had authority from the state
legislature to regulate the taxicab industry. Id. at 1142. The regulations governed a driver’s ap-
pearance, cellular telephone usage, ability to smoke, procedure for obtaining or refusing passen-
gers, standards for the treatment of passengers, and meter rates. /d. at 1150.

8 Id.

86 Id. Similarly, the Massachusetts Supreme Judicial Court found that newspaper carriers for
a newspaper company were free from company control because the company only required that the
newspaper be delivered in good condition and by a certain time. See Athol Daily News v. Bd. of
Rev. of the Div. of Emp. & Training, 786 N.E.2d 365, 367, 371 (Mass. 2003). The method of
delivery was completely within the control and discretion of the carrier. /d. at 371. Ultimately,
once the carriers obtained the newspapers for delivery, they were entirely free from supervision
over their delivery performance. /d.

87 Sebago, 28 N.E.3d at 1150.

8 Id.

89 Jd. at 1151-52. The cab drivers paid a flat recurring fee to the license owners for their
medallions rather than a portion of their ride fares; thus, because the amount actually earned by the
drivers in fares had no effect on the license owners’ incomes, the owners were not considered to be
engaged in the business of transporting customers for fares like the drivers were. /d. at 1151. Sim-
ilarly, radio associations’ business did not depend on the activities of drivers because Rule 403
required all taxicab license holders to purchase dispatch services from radio associations for a set
rate, ensuring the associations’ income regardless of the drivers’ fares. /d. at 1152.

9 JId. at 1152-53. According to the Massachusetts Supreme Judicial Court, the third-prong
inquiry is whether the service is “an independent trade or business because the worker is capable
of performing the service to anyone . . . or, conversely, whether the nature of the business compels
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free to advertise their services through personalized business cards, coupled
with the fact that they could lease taxicabs and licenses from whomever they
wished, led the court to find that the drivers were engaged in independently
established businesses of transporting people.”’ Given that the defendants
were able to satisfy all three prongs of § 148B, the Massachusetts Supreme
Judicial Court held that the taxicab drivers were correctly classified as inde-
pendent contractors.’?

C. Massachusetts Attorney General Files Suit Against Uber and Lyft

The same year Prop 22 passed in California, Attorney General Hea-
ley brought suit against Uber and Lyft for misclassifying their drivers as in-
dependent contractors and evading legal obligations to their drivers.”” Hea-
ley alleged that Uber and Lyft failed to meet any of the three prongs in §
148B.** Specifically, Healey argued that Uber and Lyft failed the first prong
because they impose various performance standards on their drivers.”> The

the worker to depend on a single employer for the continuation of services.” Athol Daily News,
786 N.E.2d at 373. In other words, § 148B’s final prong asks if the “worker is wearing the hat of
an employee of the employing company, or [that] of his own independent enterprise.” /d. In Athol
Daily News, the carriers were free to advertise their services or acquire similar delivery arrange-
ments with other publishing companies, which indicated that the carriers were entrepreneurs and
performed their services as independently established businesses. Id. at 374. Because the “breadth
of ... service” that each carrier provided was both a function of the newspaper company’s original
subscriber list and individual carriers’ initiative to promote themselves, carriers acted like and
should be treated as independent contractors. See id. at 374 (suggesting opportunity and freedom
to promote services as evidence of independent contractor status).

91 Sebago,28 N.E.3d at 1150, 1153; see also Comm’r of the Div. of Unemployment Assistance
v. Town Taxi of Cape Cod, Inc., 862 N.E.2d 430, 436 (Mass. App. Ct. 2007) (finding taxicab
drivers could find their own customers indicating independent contractor status). So long as taxicab
drivers had a taxicab license, they could open their own taxi service or generate their own business
while driving for another taxi service, and they exhibited an “‘entrepreneurial’ spirit” indicative of
an independent contractor. Comm ’r of the Div. of Unemployment Assistance, 862 N.E.2d at 436.

92 See Sebago, 28 N.E.3d at 1156 (vacating summary judgment against defendants).

93 See Moreno, supra note 11, at 991; Complaint for Declaratory Judgment, supra note 13, at
5-6 (alleging Uber and Lyft classified their drivers as independent contractors in their service agree-
ments); see generally Lyft Terms of Service, LYFT, [https://perma.cc/927T-2A22] (last updated
Dec. 12, 2022) (“You and Lyft expressly agree that (1) this is not an employment agreement and
does not create an employment relationship between you and Lyft; and (2) no joint venture, fran-
chisor- franchisee, partnership, or agency relationship is intended or created by this Agreement.”).

9 See Complaint for Declaratory Judgment, supra note 13, at 42-45.

9 Id. at 42. Uber and Lyft have the sole discretion to suspend, terminate, or penalize drivers.
Id. at 32. Moreover, Uber and Lyft unilaterally set compensation rates for their drivers and do not
inform drivers of the actual compensation they should expect prior to accepting a ride request. See
id. at 33, 36. While Uber and Lyft claim that drivers have freedom and autonomy over when and
where they work, both companies employ financial incentives and other techniques to influence
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complaint alleged that Uber and Lyft failed the second prong as well because
both companies’ businesses rely regularly and continually on the services of
their drivers.”® Despite Uber and Lyft’s claim that they are technology com-
panies, Healey argued that without their drivers, these companies would
cease to exist because they depend entirely on the service and success of their
drivers to generate revenue.”’ Last, Healey asserted that Uber and Lyft driv-
ers lack the opportunity to grow their own businesses, so they are not “cus-
tomarily engaged in an independently established . . . business of the same
nature as that involved in the service performed.””®

In response to these allegations, Uber and Lyft questioned the suit’s
timeliness and Healey’s standing in the matter.”” Moreover, Uber cautioned
that a successful attempt to reclassify its drivers as employees could leave
fifty thousand app-based drivers in Massachusetts without work.'® Despite
Uber and Lyft’s defenses, the Massachusetts Superior Court denied Uber and
Lyft’s Motion to Dismiss and affirmed Healey’s role and authority as Attor-
ney General “to take cognizance of all violations of law . .. affecting the
general welfare of the people.”'"!

the timing, duration, and location of drivers’ shifts according to the companies’ desired outcomes.
See id. at 34.

% Id. at 43.

7 Id. at 43-44 (reasoning financial dependence on drivers demonstrates drivers’ services are
not outside usual course of businesses).

9 Id. at 45. The work of app-based drivers does not offer them any evident opportunity to
effectively market and offer their own independent services. Id. Riders do not know much infor-
mation about the driver, which limits drivers’ ability to differentiate themselves and increase their
earnings in the way a true independent contractor typically would. /d. at 41.

9 See Defendant Uber Technologies, Inc.’s Motion to Dismiss Plaintiff’s Complaint, Healey
v. Uber Techs., Inc., No. CIV. 2084-01519, 2021 WL 1307544, *1 (Mass. Super. Ct. Jan. 22,2021)
(claiming Uber has operated in Massachusetts since 2011 without complaint). Uber alleged Hea-
ley’s complaint was “conclusory” because it never referenced a driver who alleged injury under the
employment laws. /d.

100 Moreno, supra note 11, at 993.

101 Memorandum and Order Denying Defendant’s Motion to Dismiss, Healey v. Uber Techs.,
Inc., No. CIV. 2084-01519, 2021 WL 1222199, *1 (Mass. Super. Ct. Mar. 25, 2021); see also
Complaint for Declaratory Judgment, supra note 13, at 9-10 (claiming Attorney General enforces
labor and employment laws and “protect[s] workers from exploitati[on] . . . and foster[s] a level
playing field for businesses who abide by the law”). While no driver-plaintiff is party to this suit,
Healey has “broad power under parens patriae” to take it upon herself to bring suit in the interests
of Massachusetts citizens that may not be able to seek relief on their own behalf. Memorandum
and Order Denying Defendant’s Motion to Dismiss, supra.
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D. TNCs’ and DNCs’ Ballot Initiative in Massachusetts

In the same manner in which TNCs and DNCs created a statutory
exemption for their drivers in California under Prop 22, the companies pro-
posed a similar ballot initiative in Massachusetts, which was slated to be
voted on by the Massachusetts electorate in November 2022.' However,
in January 2022, a group of Massachusetts app-based drivers, an economist,
and a union representative filed suit with the Supreme Judicial Court alleging
that the proposed law petition failed to satisfy Article 48 of the Massachu-
setts Constitution in two ways: (1) all the subjects of the proposed law were
not “related to or mutually dependent on each other,” and (2) the Attorney
General’s summaries of the proposed law were not fair because they did not
discuss how the proposed law would repeal and replace existing law.'” Ul-
timately, the Supreme Judicial Court found that the proposed law petition
violated Article 48 because its language buried distinct policy considerations
precluding the ballot initiative from the November 2022 ballot.'%*

E. Legislative Efforts to Classify App-based Drivers in Massachusetts

While the TNC- and DNC-backed ballot initiative failed to come to
a vote in November 2022, supporters of the initiative hope that the Massa-
chusetts Legislature will move forward on a bill classifying app-based driv-
ers as independent contractors.'” In February 2021, state representatives
Mark J. Cusack and Carlos Gonzalez filed a petition for the adoption of H.
1234, an “act establishing portable benefit accounts for app-based driv-
ers.”!%

H. 1234 classifies app-based drivers as independent contractors, but
also proposes extending benefits and protections, such as funding for

102 See Brief of Plaintiffs/Appellants, supra note 14, at 14 (explaining “A Law Defining and
Regulating the Contract-Based Relationship Between Network Companies and App-Based Driv-
ers” ballot initiative); Brief of Intervenors-Defendants, supra note 12, at 17 (describing Uber and
Lyft’s ballot initiative process).

103 Brief of Plaintiffs/Appellants, supra note 14, at 26, 28. Article 48, The Initiative, II, § 3
requires that initiative petitions contain subjects “related or . . . mutually dependent.” Id. at 29.

194 Massachusetts Justices Reject Uber-Backed Ballot Initiative (1), DAILY LAB. REP. (June
14,2022, 3:02 PM), [https://perma.cc/988T-LWIV]; see also El Koussa v. Att’y Gen., 188 N.E.3d
510, 522 (Mass. 2022) (“Petitions that bury separate policy decisions in obscure language heighten
concerns that voters will be confused, misled, and deprived of a meaningful choice.”)

105 See Massachusetts Justices Reject Uber-Backed Ballot Initiative (1), supra note 104 (de-
scribing other efforts to classify app-based drivers as independent contractors in Massachusetts);
H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021) (proposing classifying app-based drivers as inde-
pendent contractors with “portable benefits”).

196 1. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021).
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retirement accounts, on-the-job accident insurance, and anti-discrimination
provisions, none of which are afforded to independent contractors under
most federal and state laws.'”” The anti-discrimination provision of H. 1234
prohibits TNCs and DNCs from discriminating against any driver or pro-
spective driver based on several protected classes, but explicitly names an
exception to discriminatory conduct if the conduct is “based upon a bona fide
occupational qualification or public or app-based driver safety need.”'*®

Proponents of app-based drivers as independent contractors look to
the successful passage of similar legislation in Washington for hope.'” In
March 2022, Governor Jay Inslee of Washington signed H.B. 2076, an act
relating to rights and obligations of transportation network company drivers
and transportation network companies, which classified app-based drivers as
independent contractors with additional protections typically reserved for
employees.'"”

In addition to the success of H.B. 2076, proponents of classifying
Massachusetts app-based drivers as independent contractors point to pur-
ported public support for their endeavors.''" In 2022, 406 Massachusetts
app-based drivers for DoorDash, Instacart, Lyft, and Uber were asked if they

197" 4. The bill relies on the common-law control test to classify drivers as independent con-
tractors to conclude that they are not entitled to some employee protections. /d. (emphasis added);
see NLRB v. Phoenix Mut. Life Ins. Co., 167 F.2d 983, 986 (7th. Cir. 1948) (stating control test to
determine employer-employee relationship); Massachusetts Justices Reject Uber-Backed Ballot
Initiative (1), supra note 104 (explaining proposed bill’s extension of certain benefits to independ-
ent contractors). The common-law control tests asks if “the person for whom the work is done has
the right to control and direct the . . . result accomplished by the work [and] the details and means
by which that result is accomplished . ...” NLRB, 167 F.2d at 986. If so, there is an employee-
employer relationship. /d.

108 'H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021).

199 See Lyft, Uber Washington Drivers Get Benefits, No Employee Status, DAILY LAB. REP.
(Mar. 31, 2022, 8:10 PM), [https://perma.cc/VX6B-DMF6] (noting H.B. 2076’s passage among
other attempts to classify app-based drivers as independent contractors). Governor Inslee vetoed a
section of H.B. 2076 that exempted TNCs from being classified as “common carriers” to preserve
TNCs duty of care for passenger safety. Id.

110 HB. 2076, 67th Leg., Reg. Sess. (Wash. 2022); see also Lyft, Uber Washington Drivers
Get Benefits, No Employee Status, supra note 109 (describing H.B. 2076 as “compromise among
rideshare companies, drivers, and the Teamsters-affiliated Drivers Union”). H.B. 2076 took effect
on December 31, 2022. H.B. 2076, 67th Leg., Reg. Sess. (Wash. 2022). Additional protections
include a minimum payment for each dispatched trip to an app-based driver, paid sick leave, and
non-discrimination policies for drivers and riders alike. /d.

" See Massachusetts Justices Reject Uber-Backed Ballot Initiative (1), supra note 104 (re-
porting public support of H.1234 based on app-based driver survey). Adam Kovacevich, CEO of
tech-industry policy group Chamber of Progress, would “like to think the legislature would recog-
nize that public opinion generally supports drivers’ desire for flexibility” and will act accordingly.
Id. Kovacevich’s claim refers to a recently conducted survey of app-based drivers in early 2022
by Beacon Research, LLP. /d.; Memorandum from Beacon Research to Interested Parties 1, 2 (Feb.
16, 2022) [https://perma.cc/EZ8Z-JUTC].
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would support the Massachusetts ballot initiative to classify drivers as inde-
pendent contractors.''> When asked how they would vote on a proposed law
that would classify them as independent contractors and “not ‘employees’
under Massachusetts law . . . [and] would establish new benefits and protec-
tions for these independent contractors,” eighty-one percent stated they
would vote “yes” in favor of the initiative.'"> When asked how the driver
wanted to be classified (as an independent contractor or employee), seventy-
one percent of respondents answered “independent contractor,” while
twenty-seven percent answered “employee.”''*

In January 2023, State Representative Daniel Cahill of Tenth Essex
District proposed H.D. 3456, an act establishing portable benefit accounts
for app-based delivery drivers.'”> H.D. 3456 is very similar to H. 1234 in
that it also classifies app-based drivers as independent contractors, provides
“portable benefits” and occupational accident insurance to its drivers, and
extends antidiscrimination protections to its drivers.''® However, because
H.D. 3456 is focused on DNC app-based drivers, this legislation proposes
that DNCs supply automobile insurance to its drivers while giving rides.'"’
Comparing these two proposed bills to the successful H.B. 2076 in

112" Memorandum from Beacon Research to Interested Parties, supra note 111, at 1. Beacon
Research conducted this online survey from January 27, 2022, through February 4, 2022, to gauge
drivers’ opinion regarding the Massachusetts app-based driver ballot initiative. /d. Beacon Re-
search randomly contacted app-based drivers from a list of almost one hundred sixty-five thousand
active drivers to complete the online survey. /d. at 3. The respondents did not receive any incentive
to complete the survey, nor did they know that TNCs and DNCs sponsored the survey. /d. at 1.

113 Memorandum from Beacon Research to Interested Parties, supra note 111, at 1. Ten per-
cent of respondents voted “no” and seven percent were “undecided.” Id. A “yes” vote meant the
respondent would “classify app-based drivers as independent contractors as opposed to company
employees and provide drivers new protections and benefits.” /d. A “no” vote meant the respond-
ent would “make no change to current laws relative to app-based drivers.” Id.

14 1d at 2.

115 H.D. 3456, 193 Gen. Ct., Reg. Sess. (Mass. 2023).

116 Compare H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021) (explaining additional protections
afforded to app-based drivers as independent contractors), with H.D. 3456, 193 Gen. Ct., Reg. Sess.
(Mass. 2023) (stating same additional protections). Both H. 1234 and H.D. 3456 state that app-
based drivers “retain full control over where, when, and how they perform app-based services/work
and are therefore classified as independent contractors.” H. 1234, 192 Gen. Ct., Reg. Sess. (Mass.
2021); H.D. 3456, 193 Gen. Ct., Reg. Sess. (Mass. 2023).

17 H.D. 3456, 193 Gen. Ct., Reg. Sess. (Mass. 2023) (emphasis added). H.D. 3456 requires
DNCs to maintain automobile insurance coverage for their app-based-delivery workers. /d. H.
1234 does not require DNCs and TNCs to maintain automobile insurance, aside from occupational
accident insurance for its drivers. See H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021) (omitting
mention of automobile insurance for app-based drivers).
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Washington, it appears that TNCs and DNCs are willing to concede certain
traditional employee protections for independent contractor status.''®

Despite blocking the Massachusetts app-based driver ballot initia-
tive from the November 2022 ballot, advocates of traditional employee pro-
tections for app-based drivers have proposed their own legislation in Massa-
chusetts.''””  The two major proposed bills, an Act Establishing a
Transportation Network Driver Bill of Rights (“Driver Bill of Rights”) and
an Act Establishing Protections and Accountability for TNC and DNC
Workers, Consumers, and Communities (“EPA”), differ in one fundamental
way: the former does not propose any classification of app-based drivers
while the latter presumes employee status.'?’

The Driver Bill of Rights establishes a guaranteed minimum wage,
paid sick time, and unemployment insurance, as well as discrimination pro-
tection and collective bargaining rights for TNC app-based drivers.'”! De-
spite the fact that the Driver Bill of Rights is “essentially silent” on the issue
of driver classification, it is backed by two unions: the International Asso-
ciation of Machinists and 32BJ SEIU.'** Massachusetts State Senator James
Lewis of Fifth Middlesex District, a cosponsor of the bill, contends that app-
based drivers “should not need to go through the bargaining process to secure
‘fundamental rights and protections when [they] are already available to

118 See sources cited supra notes 107, 109-110, 116-117 and accompanying text (explaining
bills H. 1234, H.D. 3456, and H.B. 2076).

119 See H.D. 2071, 193 Gen. Ct., Reg. Sess. (Mass. 2023) (proposing transportation network
bill of rights); S.D. 1162, 193 Gen. Ct., Reg. Sess. (Mass. 2023) (proposing collective bargaining
rights for TNC drivers); H.D. 3832, 193 Gen. Ct., Reg. Sess. (Mass. 2023) (presuming app-based
drivers as employees and establishing minimum compensation and mileage reimbursement); S.D.
2186, 193 Gen. Ct., Reg. Sess. (Mass. 2023) (reaffirming employee presumption of app-based driv-
ers and establishing minimum compensation and mileage reimbursement); S.D. 510, 193 Gen. Ct.,
Reg. Sess. (Mass. 2023) (proposing collecting money from TNCs and DNCs to fund drivers in
need). Massachusetts State Senator Sal DiDomenico of Middlesex and Suffolk filed S. 1157, which
proposes that five cents from each fare be collected to create a reserve to compensate drivers and
their families for on-the-job injuries. S.D. 510, 193 Gen. Ct., Reg. Sess. (Mass. 2023). This bill
also stipulates that the department of public utilities should monitor the impact of TNCs and DNCs
on cities, the environment, and traffic. /d.

120 Compare H.D. 2071, 193 Gen. Ct., Reg. Sess. (Mass. 2023) (omitting classifying app-based
drivers as either “employee” or “independent contractor”), with H. 1158, 193 Gen. Ct., Reg. Sess.
(Mass. 2023) (stating “TNC and DNC drivers and delivery workers are already entitled to the same
presumptions of employment”).

121 H.D. 2071, 193 Gen. Ct., Reg. Sess. (Mass. 2023).

122 Id.; see also Chris Lisinski, Unions Back Basic Benefits Bill for Uber, Lyft Drivers, WBUR
(Jan. 24, 2023), [https://perma.cc/PJ9P-8389] (noting contentious driver classification issue was
not addressed by Driver Bill of Rights). See generally About 32BJ, 32BJ SEIU,
[https://perma.cc/43QX-3WVY] (last visited Sep. 10, 2023). 32BJ SEIU is a union of property
service workers, including sanitation and maintenance workers, security officers, building engi-
neers, and school and food service workers. Id.
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most other workers[.]””'* While the Driver Bill of Rights does not cover
app-based drivers for DNCs, advocates hope that it will set a precedent
across app-based service industries.'**

Rather than avoid the issue of employment classification of app-
based drivers, EPA attempts to protect these workers by establishing the pre-
sumption that TNC and DNC app-based drivers are employees entitled to
traditional employee rights and protections.'”> EPA suggests that app-based
drivers be paid a minimum hourly wage, obtain mileage reimbursement, and
receive on-the-job accident insurance.'*® The diverse range of recently pro-
posed legislation in Massachusetts that addresses the classification and treat-
ment of app-based drivers for TNCs and/or DNCs indicates that the issue of
gig worker classification is imminent.'*’

IV. ANALYSIS

A. Comparison of California’s and Massachusetts’ Current
Independent Contractor Classifications

A close reading of the California AB 5 statute and § 148B reveals
that both laws establish the same test to determine the status of a worker.'*®
Despite a difference in terminology, these statutes establish a presumption
that a “worker” or “person performing a service” is an employee, and is
therefore afforded all federal, state, and local employee protections and ben-
efits.'* The employee presumption places the burden on hiring entities to
show that a worker is not an employee, and only by proving all three ele-
ments of the independent contractor test is the presumption rebutted.'*°

123 Lisinski, supra note 122.

124 See id. (addressing how H.D. 2071°s limited application may still benefit app-based drivers
at large).

125 See H. 1158, 193 Gen. Ct., Reg. Sess. (Mass. 2023) (presuming app-based drivers are em-
ployees on page one). EPA states that app-based drivers are entitled to “wage and hour and anti-
discrimination protections, unemployment, workers compensation, sick, family and medical leave
benefits, under Massachusetts law that all other workers . . . enjoy . ...” Id.

126 H. 1158, 193 Gen. Ct., Reg. Sess. (Mass. 2023).

127" See sources cited supra notes 119-121 and accompanying text (describing app-based driver
classification legislation).

128 Compare CAL. LAB. CODE § 2775 (Deering 2022) (enumerating three-prong ABC test),
with MASS. GEN. LAWS ch. 149, § 148B (establishing same three-prong test).

129 Compare CAL. LAB. CODE § 2775 (Deering 2022) (using term “work™), with MASS. GEN.
LAWS ch. 149, § 148B (using term “service”); see sources cited supra notes 32-37 and accompa-
nying text (discussing several traditional employee rights, protections, and benefits).

130" See MASS. GEN. LAWS ch. 149, § 148B (stating “any individual performing any service . . .
shall be considered to be an employee . . . unless . ..”) (emphasis added). For a hiring entity to
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B.  Application of California’s and Massachusetts’ Three-Prong
Independent Contractor Test to Healey v. Uber

Applying the three-prong independent contractor test to former At-
torney General Healey’s suit against Uber and Lyft strongly indicates that
app-based drivers are employees and not independent contractors.®' First,
to be classified as an independent contractor in Massachusetts, the service
provider must be “free from control and direction” of the hiring entity while
performing the service.'** While it is accepted that app-based drivers choose
when, where, and how often they work, neither AB 5 nor § 148B requires a
hiring entity to prove that a worker is free from its complete control and
direction.'* While app-based drivers have some flexibility as to their work,
they are not free from TNCs’ and DNCs’ control and direction as alleged in
H. 1234 and H.D. 3456."** TNCs and DNCs unilaterally set prices for their
services and do not notify their drivers of these prices ahead of perfor-
mance.'*

In Sportsman, the United States District Court for the Northern Dis-
trict of California held that a pet care provider that utilized an online platform
to solicit customers was an independent contractor under the AB 5 test.'*
Like TNCs and DNCs, Rover is an online platform that allows pet owners to
book pet care services directly from providers.'*” Rover’s pet owner and pet
care providers, similar to TNC and DNC users, must agree to Rover’s user
agreement and terms of service."”® Rover receives payment from pet owners,
holds the funds, and then deducts a service fee before remitting payment to

overcome the employee presumption, the hiring entity must satisfy a three-part conjunctive test.
Id.

131" See Complaint for Declaratory Judgment, supra note 13, at 42-45 (emphasis added) (con-
tending app-based drivers are not free from TNCs’ and DNCs’ “discretion and control,” transpor-
tation services are not “outside the usual course” of TNC and DNC business, and app-based drivers
are not “customarily engaged in an independently established trade” of transporting).

132 MASS. GEN. LAWS ch. 149, § 148B.

133 See Cotter v. Lyft, Inc., 60 F. Supp. 3d 1067, 1078 (N.D. Cal. 2015) (alleging app-based
drivers have great flexibility regarding when and how often to work); CAL. LAB. CODE § 2775
(Deering 2022) (stating “free from the control and direction of the hiring entity”); MASS. GEN.
LAWS ch. 149, § 148B (stating “free from control and direction”).

134 See H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021) (claiming app-based drivers “retain full
control over where, when, and how they perform app-based services/work”).

135 Complaint for Declaratory Judgment, supra note 13, at 33.

136 Sportsman v. A Place for Rover, Inc., 537 F. Supp. 3d 1081, 1085 (N.D. Cal. 2022).

137 Id. at 1086; Complaint for Declaratory Judgment, supra note 13, at 31; see also About
Rover, supra note 59 (explaining Rover as online platform connecting pet parents with pet care
providers).

138 Sportsman, 537 F. Supp. 3d at 1086; Complaint for Declaratory Judgment, supra note 13,
at31.
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the pet care provider, which is similar to how TNCs and DNCs process pay-
ments, service fees, and driver compensation.'** Despite the similarities be-
tween Rover pet care providers and TNC and DNC drivers, pet care provid-
ers in Sportsman select the rate for their services, which the court found most
indicative that they were “free from the control and direction” of Rover.'*
The pet care providers’ ability to set prices is distinct from app-based driv-
ers’ lack of awareness and involvement in service pricing.'*!

At first glance, it appears that the Sebago taxicab drivers are more
similarly situated to app-based drivers, as both groups enjoy flexible work
schedules.'* However, unlike the defendants in Sebago, who had no interest
in the success of the taxicab drivers’ transportation operations, Uber and Lyft
can penalize, suspend, or terminate drivers that do not accept enough rides.'*
While both Sebago taxicab drivers and Uber and Lyft drivers are subject to
many restrictions, the rules that govern the former manifest an express au-
thorization from the Massachusetts Legislature.'** In contrast, the re-
strictions placed on app-based drivers are a result of Uber and Lyft’s self-
imposed policies.'** Because the degree of flexibility differs between Rover
pet care providers, the Sebago taxicab drivers, and Uber and Lyft drivers, a
court would likely find that app-based drivers are not free from TNC and
DNC control and direction despite being able to decide where, when, and
how they provide services.'*

139 Sportsman, 537 F. Supp. 3d at 1086; O’Connor v. Uber Techs., Inc., 82 F. Supp. 3d 1133,
1136 (N.D. Cal. 2015).

140 See Sportsman, 537 F. Supp. 3d at 1085, 1091, 1093 (explaining Rover’s control over plat-
form, not services).

141" Compare Sportsman, 537 F. Supp. 3d at 1086 (describing Rover pet care providers ability
to set rates for services), with Complaint for Declaratory Judgment, supra note 13, at 35-36 (ex-
plaining TNCs and DNCs calculate fares without informing drivers of their actual compensation).

142 See Sebago v. Bos. Cab Dispatch, Inc., 28 N.E.3d 1139, 1150 (Mass. 2015) (indicating
taxicab driver work flexibility); see also Complaint for Declaratory Judgment, supra note 13, at 34
(claiming TNC and DNC assert their drivers choose when and how often they work).

143 See Sebago, 28 N.E.3d at 1151-52 (reasoning no financial incentive for defendants to mon-
itor taxicab drivers’ performance); see also Complaint for Declaratory Judgment, supra note 13, at
37 (suggesting monitoring drivers’ performance indicates drivers’ lack of freedom from control).

144 See Complaint for Declaratory Judgment, supra note 13, at 4, 31 (explaining Uber and Lyft
require drivers to agree to non-negotiated contracts); see also Sebago, 28 N.E.3d at 1142 (providing
historical and legal context to Rule 403 regulations of Boston taxicab drivers). Uber and Lyft can
unilaterally alter the terms of the drivers’ service agreements at any time, and drivers that fail to
accept these modifications can be terminated. Complaint for Declaratory Judgment, supra note 13,
at31.

145 See Complaint for Declaratory Judgment, supra note 13, at 4 (describing Uber and Lyft’s
service agreements as impositions resulting from “inherently unequal” bargaining power).

146 See Complaint for Declaratory Judgment, supra note 13, at 35-36, 41-42 (reasoning that
inability to set fares and subjection to company performance standards does not equate to “free
from direction and control”).
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For TNCs and DNCs to rebut the presumption that their app-based
drivers are employees, they must prove that their drivers perform a service
outside their usual course of business.'*’ The Massachusetts Supreme Judi-
cial Court stated that a hiring entity’s definition of its business is indicative
of the entity’s usual course of business, so TNC and DNC claims that their
principle business is providing technology, not rides, to app users is signifi-
cant."”® However, this inquiry also considers whether the workers provide
services that are “necessary to the business” or those that are “merely inci-
dental.”' In assessing drivers’ necessity to Uber in O’Connor, the United
States District Court for the Northern District of California, found that it is
“clear that Uber is most certainly a transportation company, albeit a techno-
logically sophisticated one.”'>’

Distinct from the taxicab owners, radio associations, and taxicab
garages in Sebago, whose business models did not depend on taxicab driv-
ers’ success in completing trips, TNCs’ and DNCs’ economic success is
based on the number of trips their drivers complete.'”' Therefore, while the
Massachusetts Supreme Judicial Court found that the taxicab drivers per-
formed a service outside the usual course of the defendants’ business in Se-
bago, the distinct business model exhibited by Uber and Lyft would not lead
to the same conclusion.'*

Rather, TNCs and DNCs, in a similar manner as Rover, generate
revenue when services are booked and subsequently performed.'”> While

147 MAsS. GEN. LAWS ch. 149, § 148B.

148 See Sebago, 28 N.E.3d at 1150 (discussing how to inquire whether performed service is
within usual course of hiring entity’s business).

149 1d.

150 O0’Connor v. Uber Techs., Inc., 82 F. Supp. 3d 1133, 1141 (N.D. Cal. 2015). Uber claims
to be a tech company selling software rather than a transportation company. Id. at 1137; see also
Complaint for Declaratory Judgment, supra note 13, at 36 (stating Uber describes itself as trans-
portation company). However, Uber’s company website on July 9, 2020, stated it was a “company
that moves people.” Complaint for Declaratory Judgment, supra note 13, at 36. Lyft has described
itself as “the World’s Best Transportation.” Id. at 27. Thus, Uber may sell software, but it also
sells rides. O’Connor, 82 F. Supp. 3d at 1141 (explaining Uber’s business heavily relies on provid-
ing transportation).

131 Compare Sebago, 28 N.E.3d at 1151-52 (explaining taxicab owners and radio associations
have no financial investment in drivers’ success), with Complaint for Declaratory Judgment, supra
note 13, at 43-44 (alleging Uber and Lyft “directly rely on the success of their driver[s]” because
they keep portions of passengers fees), and Cotter v. Lyft, Inc., 60 F. Supp. 3d 1067, 1070-71 (N.D.
Cal. 2015) (stating Lyft retains twenty percent of all rides charged to customers).

152 See sources cited supra notes 90, 92, 96, and 151 and accompanying text (distinguishing
Sebago defendants’ economic models from that of Uber and Lyft).

153 See O’Connor, 82 F. Supp. 3d at 1142 (highlighting Uber’s reliance on rides for revenue);
Sportsman v. A Place for Rover, Inc., 537 F. Supp. 3d 1081, 1094 (N.D. Cal. 2022) (explaining
Rover’s revenue comes from booking services).
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former Attorney General Healey claimed that TNCs’ and DNCs’ financial
dependence on drivers demonstrated that ride and delivery services were not
outside their usual course of business, the Sportsman court found that
Rover’s business was providing a marketplace rather than services, despite
Rover generating revenue from pet care services bookings.”* Rover, how-
ever, is unlike TNCs and DNCs which assign a customer to a driver or de-
liverer at a rate fixed by the TNC or DNC, substantially limiting how drivers
engage in the marketplace.'”®> Because TNC and DNC drivers lack the inde-
pendence and control in marketing and offering their services while driving
or delivering, they cannot grow their own transportation or delivery busi-
nesses like Rover’s pet care providers can.'>

Even if the Massachusetts Superior Court finds that app-based driv-
ers are free from Uber and Lyft’s control and direction, and that their services
are outside Uber’s and Lyft’s usual courses of business, Uber and Lyft would
still need to prevail on the final element of the three-prong independent con-
tractor test.'”’ Healey argued that app-based drivers would not transport peo-
ple if not for access to Uber and Lyft’s online platform, so they are not cus-
tomarily engaged in business of transporting people.'”® App-based drivers
do not market themselves as drivers while not driving for Uber and Lyft.'*
This contrasts with how Sportsman advertised her services and distinguished
herself from other pet care providers on her Rover profile, as well as how the
Sebago taxicab drivers could advertise themselves and their services while
using the defendants’ taxicabs and licenses.'®® While Uber, Lyft, and Rover

154 See O°Connor, 82 F. Supp. 3d at 1142 (using Uber’s reliance on rides for profit to argue
Uber as transportation company); Sportsman, 537 F. Supp. 3d at 1094 (holding Rover’s business
was operating marketplace). The court in Sportsman held that pet care services were incidental to
the operation of an online marketplace. Sportsman, 537 F. Supp. 3d at 1099.

135 Sportsman, 537 F. Supp. 3d at 1096 (contrasting Uber and Lyft’s models from Rover).
“Rover operates a true marketplace” because pet care providers can promote and modify their ser-
vices and rates without Rover’s input or permission. /d.

156 Compare Sportsman, 537 F. Supp. 3d at 1096 (identifying Rover as “true marketplace” for
pet care providers), with Complaint for Declaratory Judgment, supra note 13, at 45 (contending
app-based drivers have no ability to grow their own businesses). Stakeholders report that gaining
experience to help build a business is one benefit of gig work. See U.S. GOV’T ACCOUNTABILITY
OFF., GAO-17-561, supra note 15, at 17. If a worker cannot engage in the foundations of a business
due to limited control, it begs whether the gig work is a stepping stone to entrepreneurship. See
Complaint for Declaratory Judgment, supra note 13, at 45 (arguing TNC and DNC business models
limit drivers as potential entrepreneurs).

157 See MASS. GEN. LAWS ch. 149, § 148B (outlining elements of independent contractor).

158 Complaint for Declaratory Judgment, supra note 13, at 43-44.

159 1d. at 45.

10 Compare Sportsman, 537 F. Supp. 3d at 1085, 1095 and Sebago v. Bos. Cab Dispatch, Inc.,
28 N.E.3d 1139, 1153 (Mass. 2015), with Lyft Terms of Service, supra note 93 (stipulating Lyft
drivers “will not, while providing the Rideshare Services, operate as a public or common carrier”).
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all utilize electronic platforms to provide services, Rover is distinct because
it operates a “true marketplace” where pet care providers differentiate them-
selves, market their own services, and independently gain the business of
prospective customers.'®" Thus, while the courts in Sportsman and Sebago
found that pet care providers and taxicab drivers engaged in an inde-
pendently established business, the Massachusetts Superior Court here
would likely conclude the opposite.'®> Given that Uber and Lyft are likely
to fail at least one of the three prongs of the independent contractor test, they
will not be able to overcome the presumption that their drivers are employees
in Massachusetts.'®

C. A Comparison of Proposed Massachusetts App-Based Drivers
Legislation

Since 2021, a handful of Massachusetts bills regarding the treatment
and classification of app-based drivers have been proposed.'® Most of these
bills fall into one of three categories: (1) bills that classify app-based drivers
as independent contractors with some traditional employee protections and
benefits; (2) bills that avoid classifying drivers, but provide drivers some
traditional employee protections and benefits; and (3) bills that affirm the
presumption that drivers are employees and establish additional benefits.'®
This section of the Note will compare each of these three categories with
current federal and state employee protections.'®

161 Sportsman, 537 F. Supp. 3d at 1095.

162 1d.; Sebago, 28 N.E.3d at 1153; see also Complaint for Declaratory Judgment, supra note
13, at 45 (contending that app-based drivers cannot independently market transportation services).

163 See sources cited supra notes 151-155, 157 and accompanying text (predicting TNCs and
DNCs cannot prove their drivers meet three prongs of independent contractor classification).

164 See sources cited supra notes 108, 110-111, 117-120 and accompanying text (describing
proposed legislation regarding app-based drivers since 2021).

165 See sources cited supra notes 108, 110-111, 117-120 and accompanying text (describing
proposed legislation related to app-based drivers). The bills that classify app-based drivers as in-
dependent contractors with certain additional protections include H. 1234 and H.D. 3456. H. 1234,
192 Gen. Ct., Reg. Sess. (Mass. 2021); H.D. 3456, 193 Gen. Ct., Reg. Sess. (Mass. 2023). The
bills that do not address the status of app-based drivers but establish protections for them include
H.D. 2071 and S.D. 1162. H.D. 2071, 193 Gen. Ct., Reg. Sess. (Mass. 2023); S.D. 1162, 193 Gen.
Ct., Reg. Sess. (Mass. 2023). The bills that affirm that app-based drivers are employees include
H.D. 3832 and S.D. 2186. H.D. 3832, 193 Gen. Ct., Reg. Sess. (Mass. 2023); S.D. 2186, 193 Gen.
Ct., Reg. Sess. (Mass. 2023).

166 See sources cited supra note 107, 109-110, 116-119, 165 (listing proposed Massachusetts
legislation regarding app-based driver treatment and classification); sources cited supra notes 32-
37 and accompanying text (discussing several traditional employee rights, protections, and bene-
fits).
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H. 1234 and H.D. 3456 classify app-based drivers as independent
contractors and provide drivers on-the-job accident insurance, retirement
funding, and protection against discrimination, but not other employee rights
and protections under federal and state laws.'®” Furthermore, despite these
proposed bills’ appearance to shield app-based drivers from discrimination
at work, their anti-discrimination policies are much weaker than federal anti-
discrimination laws.'®®

H. 1234 and H.D. 3456’s anti-discrimination provisions include sev-
eral protected classes not enumerated in Title VII, but contain a phrase that
severely limits the strength of the provision.'® According to the language in
H. 1234 and H.D. 3456, a bona fide occupational qualification does not need
to be “reasonably necessary” for the operation of TNCs and DNCs to exempt
discriminatory conduct.'”® This bona fide occupational qualification can also
be applied to a myriad of characteristics listed in the anti-discrimination pro-
vision, far exceeding the three protected classes of religion, sex, and national
origin in Title VIL'”" Furthermore, H. 1234 and H.D. 3456 insert another
exception to discriminatory conduct: “app-based driver safety need.”'’
Both exceptions to workplace discrimination appear vague and subjective,

167 H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021); H.D. 3456, 193 Gen. Ct., Reg. Sess. (Mass.
2023); see sources cited supra notes 27, 32, 35-37 and accompanying text (discussing FLSA,
NLRA, FMLA); sources cited supra note 79 and accompanying text (providing overview of Mas-
sachusetts laws providing employee protections and benefits).

168 See H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021) (enumerating over ten protected char-
acteristics in bill’s anti-discrimination provision); sources cited supra notes 36-37 and accompany-
ing text (explaining Title VII, ADEA, and ADA).

169 Compare H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021); H. 3456, 193 Gen. Ct., Reg.
Sess. (Mass. 2023) (listing “race, color, religious creed, national origin, sex, gender identity, sexual
orientation, . . . genetic information, pregnancy . .. ancestry or status as a veteran . ..”), with 42
U.S.C.S. § 2000e-2 (enumerating five protected classes: race, color, religion, sex, and national
origin). Discriminatory conduct is permissible if it is “based upon a bona fide occupational qual-
ification or public or app-based driver safety need . . ..” H. 1234, 192 Gen. Ct., Reg. Sess. (Mass.
2021); H. 3456, 193 Gen. Ct., Reg. Sess. (Mass. 2023). A bona fide occupational qualification also
appears in Title VII, but religion, sex, and national origin can be discriminated against only if “rea-
sonably necessary to the normal operation of that particular business or enterprise” for it to act as
an exception to discriminatory conduct. 42 U.S.C.S. § 2000e-2.

170" Compare H.1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021) (stating exception to anti-discrim-
ination provision as “a bona fide occupational qualification”), and H.3456, 193 Gen. Ct., Reg. Sess.
(Mass. 2023) (stating exception to anti-discrimination provision as “a bona fide occupational qual-
ification”), with 42 U.S.C.S. § 2000e-2 (defining bona fide occupational qualification as “reasona-
bly necessary to the normal operation of that particular business”).

171 See H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021) (listing protected characteristics beyond
Title VII’s five protected classes); H. 3456, 193 Gen. Ct., Reg. Sess. (Mass. 2023) (listing protected
characteristics beyond Title VII’s five protected classes).

172 H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021); H. 3456, 193 Gen. Ct., Reg. Sess. (Mass.
2023).
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likely weakening the protection of app-based drivers in comparison to fed-
eral anti-discrimination laws.'”” Therefore, these bills likely do not effec-
tively shield all of the characteristics listed in the provision.'”

H.D. 2071 and S.D. 1162 establish earned sick time, minimum com-
pensation, unemployment insurance, and the right to collective bargaining
for app-based drivers, but do not address discrimination or overtime pay.'’
Perhaps the right to collective bargaining forgoes the need to enumerate tra-
ditional employee rights and protections because these could be secured
through the collective bargaining process.'”® However, apart from the rights
and protections incorporated into H.D. 2071 and S.D. 1162, app-based driv-
ers will need to self-organize and bargain for other rights and protections,
forcing them to actively protect themselves.'"”’

Finally, H.D. 3832 and S.D. 2186 are proposed bills that presume
app-based drivers are employees.'”® These bills would guarantee the greatest
protections for app-based drivers because they would provide the rights and
benefits that come with employee status.'”

Ratification of any of the proposed laws through the Massachusetts
Legislature regarding the worker classification of TNC and/or DNC drivers
will require compromise between companies and worker advocates.'® Until
this compromise is reached, or one side offers a constitutional ballot initia-
tive for the Massachusetts electorate to vote on, the § 148B three-prong test

173 See H. 1234, 192 Gen. Ct., Reg. Sess. (Mass. 2021) (containing language similar yet dis-
tinct from well-established federal anti-discrimination laws).

174 See sources cited supra notes 170-173 and accompanying text (describing weak anti-dis-
crimination provisions).

175 H.D. 2071, 193 Gen. Ct., Reg. Sess. (Mass. 2023); S.D. 1162, 193 Gen. Ct., Reg. Sess.
(Mass. 2023).

176 See Lisinski, supra note 122 (noting State Senator Lewis’s rationale for prioritizing collec-
tive bargaining rights). Through collective bargaining, app-based drivers can secure additional
protections as non-employees, though they should be afforded “fundamental rights and protections”
available to most workers. Id.

177" See Lisinski, supra note 122 (referencing Senator Lewis’s statement that drivers should not
need bargaining process for basic protections).

178 H.D. 3832, 193 Gen. Ct., Reg. Sess. (Mass. 2023); S.D. 2186, 193 Gen. Ct., Reg. Sess.
(Mass. 2023). These bills state that “TNC and DNC drivers and delivery workers are already enti-
tled to the same presumptions of employment as well as wage and hour and anti-discrimination
protections, unemployment, workers compensation, sick, family and medical leave benefits, under
Massachusetts law that all other workers within the Commonwealth enjoy . ...” H.D. 3832, 193
Gen. Ct., Reg. Sess. (Mass. 2023); S.D. 2186, 193 Gen. Ct., Reg. Sess. (Mass. 2023).

179 See sources cited supra notes 32-33 and accompanying text (analyzing importance of em-
ployee classification and rights and protections it affords workers).

180 See sources cited supra notes 110-111 and accompanying text (characterizing Washington
law classifying app-based drivers as independent contractors as “compromise among rideshare
companies, drivers, and the Teamsters-affiliated Drivers Union”).
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remains the standard to rebut the presumption of employee status in Massa-
chusetts.'®!

V. CONCLUSION

With the rise and success of TNCs and DNCs in the last fifteen years
came the advent of a new gig worker, the app-based driver. This novel
worker is marketed to benefit from the advantages of the worker-friendly
flexibility of the gig economy. However, below this surface-level under-
standing of app-based driving work lies the unresolved plight of the app-
based driver, namely, whether these drivers are employees or independent
contractors.

This debate over the status of app-based drivers has garnered na-
tional interest because classifying these drivers as independent contractors
would exclude them from fundamental workplace protections while simul-
taneously saving hiring entities millions of dollars. Furthermore, classifying
app-based drivers as independent contractors would incentivize employee-
based industries to hire independent contractors, which would revolutionize
workplace dynamics and likely leave workers in a far more unequal bargain-
ing position than they are currently in.

Despite attempts by TNCs and DNCs to lobby state legislatures and
voters to classify drivers as independent contractors, states with strong, cod-
ified employee-status presumptions, like California and Massachusetts,
should be able to maintain that app-based drivers are employees, absent new
legislation indicating otherwise. Therefore, labor advocates, community ac-
tivists, and governments in these states should insist on the adherence to their
states’ strong employee presumption and argue in favor of the public policy
considerations behind these presumptions, which are rooted in protecting
workers from exploitative labor practices and creating a level playing field
for businesses that comply with labor laws.

181 See sources cited supra notes 110-111 and accompanying text (providing example of stake-
holders’ compromise in state law classifying app-based drivers as independent contractors); see
also sources cited supra notes 103-105 and accompanying text (describing Uber and Lyft’s attempt
to put app-based driver classification on 2022 state ballot); MASS. GEN. LAWS ch. 149, § 148B.
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